eption 0 €
wother matter, viz.:—bad
accepted £11 as the price of
sdnetion agreed on, and performing

- the quality of his promise
as I understand the

¢

:

coin.
theisecond cow, thereby
his promise in that belialf—
from executory ic an execured
law, iz binding, even in the ca g it any consideration,
which have been earried out. In other while 3 promise to give,
without any consideration therefor, is not biuding in Enelish Law, so
long as it is unperformed and executory, and eannot be sued upon, yet
if the gift be delivered, and the promise performed and executed, this
binds the donor, and notwithstanding the absence of consideration for
the promise, the donor cannot sue to recover it back. |

The defendant subsequently < £12 0= for the third.cow, and re:
ceives delivery thereof; and afterw ards pavs £14 for the fourth eow, and
receives delivery thereof.

After these promises the plaintiff

oivin

sues the defendant to recover back
£2 10s., the deduetion acquiesced in by plaintiff as aforesaid. His
contention is that the contract was an entire one, and that £11 paid;
when the second cow was delivered, was only a payment on account of
. one lump sum of £54 10s. and that the alleged promise to deduct £2 10s.
¥ if so made, was a promise without consideration and not binding.
This contention as to the £11 being only a payment on account of a
large sum, though an ingenious attempt to get oub of a promise, after-
wards repented of, cannot get over the fact that the promise, assuming
it was without consideration, was actually performed and executed.
It is true that the plaintiff’s Solicitor on the 1st November, 1819, wrote
mé-?\\-r to defendant informing him that he had purchased 4 cows at prices
- aggregating £54 10s. a d that so far he had only received two of

the cattle at £13 10s. each, and had only paid £24 10s. leaving a bal-

ance of £2 10s. on them. This letter in my opinicn was valueless, and

this for the reasons aforesaid. The object of it was obvious, which

—~—

C{O»mou e e
-

3 was for the purpose of laying & foundation for a subsequent attempt

" Y by plaintiff to recede from a promise he reren ed of and tad ac ually
- m performed. In my opinion, however, the attemp? is vain and is legally
In ihe civeumstances, I do not

disposed of by the actual performance.
think it necessary to express any opinicn on the question whether
there was any consideration for the promise. [he case in my opinion
is within the rule of Law that money paid under mistake of Law is not
recoverable. For the reascns aforesaid, I am of coinion tiat the plain-
tiff’s action was not sustainable, and that his appeal {rom an adverse
judgment should be dismissed with costs fixed at £10.

i
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The following judgment was delivere 0y 31r. Justice Urpen:—

Yy C)&u.a"'

This is an appeal by the Plaintiff from the judgment of the Resiap '

Magistrate for St. James.

It appears that on 22nd September last the Defendant wh It
butcher agreed to purchase £ cows from the Plaintiff, three & 4
10s. each, and one at £14, making an agoregate of £54 10+ 7

period for taking of the cows was extended over soms time, but e
cow was to be paid for on delivery. Defend

s

2.
'}

SQT

On 24th September
paid £13 10z to Plaintid and received one of the cows, which
butchered, but he states that the meat was
over the transaction. He had an interview over the matter with 1 ¥

bad, and ne lost mon ¢

Ay

aintiff and he states that the Plaintiff agreed to take £2 10s. off the
ice of the next cow. Plaintiff states that he only agreed %o.concide;
e matter after all' four cows had been taken over '?)y Defendar:t '
I accept the finding of the Resident Magistrate on this point that
e Plaintiff did promise to take £2 10s. off the price of the next cow l
id I think th‘lS finding is amply justified by the subssquent events an(i
e letters written by Plaintiff. On 1st October the Defendant sent
11 to the Plaintiff which the Plaintiff accepted and deli\?erea to
efendant’s messengers the second cow “Dear” which was one f‘
hich Defendant had agreed to pay £13 10:. ) o
The Plaintiff also wrote the letter of 1st October in which he
:knowledge§ thereceipt of the £11, and makes no claim or compiaiht
sout the balance of £2 10s.; on the other hand he does make a complaint
yout some 3/- worth of bad coins being amongst the £11. Nothing
irther happens until 1st November when Plaintiff’s Solicitors wri’rz
» Defendant calling on him to take delivery of the other two cows
ad demanding the balance of £2 10s. on the second cow “Deér !
n sucbsequen‘g dates the other two cows are taken by Defendant and
sll\(zi) 1o§ cli)y_ hu?hthe sums ‘tf)eing £13 10s. and £14, respectively. In
snowledging the receipt of eac these s I intiff makes
cmand for the balancepof £2 10};. of these sums the Plainfiff majes &
'II:chelf~1 P]a‘intiff now 5111es for this balance of £2 10s.
as been strongly urged that there was no legal iderati
r the promise oi payment of the £2 10s., and Igemgre(:aonsﬁ%izat\:gg
5 such legal consideration and if the £2 10s. had not been paid and
:e Deczlfenda.nt had sued for the recovery of the £2 10s. he could not
rgtr‘ﬁ]_ese. tB'_Jt the matter is put on quite a different footing “when' the
‘msi&er .-(t) pay the ]£2 10s. has been carried out and executed as 1
- e é;lm}s clearly been1 by the acceptance by the Plaintiff of the
o 11 for t'htle‘ second cow in lieu of £13 10s. the agreed price
: geo‘. ‘?‘he Plaintiff cannot now recover the £2 10s. so paid by him
;I'.i:“ r?bh{;o?s to me on the evidence that after the Plaintif had
im?b . is fetv’t};er of 1st October he made some discoveries which led
ronlise ttelex le ? had beez_l misled by the Defendant when he made the
o b? }::lov- the £2 10s. off the price of the second cow. If he
[ % ;s zd that the promise was obtajned by false representations
hiat hee ﬁn fa.nt he ‘could_ have succeeded in recovering the £2 10s.
b301ute1vad:§i2§ gﬁ ’t_nre‘, price—but he did not adopt this course. He
der g ocmies {3;» (inien nlllalu%e any pror}?lse except that he w01_11d con-
th oonrs. A vy opinion the appeal should be dismissed

nthe F ulll Court.

BEI‘:O_I‘?E C. H. BEARD,
é{bl]j AND BrROWN N ),
AND OrPEN, J.J. Ggry. SOy
QN ¢
R. ». MOTTA. g llfg;
The following judgment was delivered :— Ioﬁd
The Ing i
pector of Police for the ish of Sai 5 i
o parish of Saint Andrew, as
. aﬁtoxnéier Law 21 of 1902, directed that no wheeled t,?afﬁ}lcbsilgﬁlllg
ed to remain or stand in front of Wray & Nephew’s rum bar

Ry

L R i



at Montgomery’s Corner in the parish of Saint Andrew, or rer-

between the car lines, but that such wheeled traffic should remair
the Market side of theroadat that corner. Thisdirection was giver
the safety and convenience of the public and because in the opinion o
Inspector the place waslikely o liable to baeyme thronzed orobstrack

The appellant, according to the evidence before this Court, lefi
car standing unoccupied at a prohibited place and is alleged to ]
failed to obey the reasonable order of the Constable requiring
to remove it. He was convicted by the Supernumerary Resi
Magistrate who admonished and discharged him; and from this
viction he now appeals. i

It was contended in the first place that Taw 21 of 1902 did
authorise the direction of the Inspector. We think, however, that
Law is of general application and-is not confined to particular ¢
sions. It gives the Inspector power to regulate the traffic when
in his opinion it is necessary to do so from the liability or likelil
of the particular place becoming thronged or obstructad, and to
vide for the safety and convenience of the public and to prevent
gestion of the traffic. Failure to obey a reasonable ordsr of a Const
acting under the authority of the Inspector, given with the objec
carrying out the provisions of the Law, is an offence punishable ¢

marily before a Resident Magistrate. From the evidence befor

it was open to the Resident Magistrate to find that the appellant
failed tor obey the order of the Constable and was liable to convie
It was next contended that the Resident Magistrate preju

the case by announcing before the case for the defence had been h

that he had made up his mind to conviet, in consequence of whict
appellant’s Solicitor refused to proceed further with his ease or cal
witnesses,. although invited by the Resident Magistrate to do so,
stated that he was ready to hear them. It would be comnpetent for
Court, if it were necessary, to order a nzw trial under Scetion .3(
Law 28 of 1904, before a different Resident Mugistrate, this bei
proceeding in the Resident Masistrate’s Court. In view, how

of the conclusion we have come to and which will be stated later 7
do not propose to do so. The question, however, is one of import:

and we therefore eonsider it right to express our opinion upon it
is to be regretted that the Supernumerary Resident Magistrate expr
a final opinion in the way he did before hearing the defence, and we
that in future such a proceeding will not occur, it being the duty

Judge to hear both sides of a case before finally expressing his op! §

as to guilt or innocence of an accused party.
We think, however, that the appellunt should have called his

Desses, so that in the event of the Resident Magistrate remuinir |
the same opinion after hearing the witnesses, and there being a1 ap |

this Court would have had the whole of the evidence before it.

position is analogous to that of a jury coming to a conclusior. in fa ‘§
of a plaintiff and expressing it before hearing the case for the delft
in which case it is not the correct course for the defendant to with

and refuse to go on.

In Campbell v. The Hackney Furnishing Company, 22 1. L. R- § canes , )
it was held by Lord Alversione C. 7, and Ridley ,an d Darling § ° and cane tops ? A new trial must therefore be ordered and the
that the mere communication by the jury who are trving an a

of an opinion in favour of the plaintiff during or at the close o -

plaintiff’s case before the defendant’s evidence is heard is not

such misconduct on the part of the jury as will justify Counsel fo: ;

1

defendant in refusing to go on with the case before that jury and er

the defendant to a new trial.

It appears, however, from the record in this case that -
~lant, in addition to the charge, the subject of this Appealfhsvanglzlo
- charged on a separate information with being noisy and disorderly
Both these quonnatiens were heard together and adjudicated uboﬁ
at-the same- time. We do not consider such a procedure permissible
E The Leglslature has declared that offences under Law 21 of 1807 sﬂali

~ be tried by the Resident Magistrate summarily in his Court, while the
offence of being noisy and disorderly is to be tried by a Justice in
Petty Sessmns. The appeal from conviction in either case is to 3
§ different tribunal: in the former, to the Full Court of the Supreme
J Court; in the latter, to the Circuit Court or a Judge in Chathbers
§ No consent of the parties can dispense with the provisions of the Law

"~ in _such & case, nor can the excuse of expedition or convenience or the
evidence be_mg the same be considered. This was not a case of two
oﬁence_s cognizable by the same tribunal, in which case different con-
siderations might apply; it was a case of different offences triable in
dlﬂ’erent Courts.wwh separate rights of appeal to different appellate
tnbpngls and with different formalities prescribed by different Laws
prehmmaly to such appeal: in the one case by Law 28 of 1904, as far
as the Resxdgent Magistrate’s Court is concerned, and by 21 X}ictorim
ch%p. 221; %s faé' a; thfe Petty Sessions is concerned. a

0. what extent, if at all, the evidence on the second g
have affected the decision on this information we do notcﬁiz%s r;lig
we have come to the conelusion that, in the circumstances of this,case
the appeal should be allowed and the conviction quashed. '

In tﬁg Full Court 29th November, 1920,
Berors C, H. Branp,

A/C.J. aNxp Browy

AND ORPEN, J.J,

PENGELLEY . _JACKSON.

The following ju.’e in whicli
he f g Ju gment, in whici Brown and Orpen, J.J. y
Was delivered by the Actin’g Chief Justico :— P 7% conoured,

In - respect of judgment on the defendant’s counter-clai
" Te ant’s -claim
00 (:;IlJllmon that the.ResiQent Magistrate has not directed his Enﬁxlg
Occurredreal Issues in this case, and has not found in fact what
possibli ton the day of the alleged trespass, consequently it is not
of the IO' decide what was the real basis of his conclusions in favour
At p :.nntlffs. on the defgndant’s counter-claim. The real issues of
2 D _edre. 1) Did the plaintiffs enter on the land let to the defendant ?
Wl the plaintiffs expel the defendant or his servants therefrom ?
Was the defendant digging up cane roots or only cutting off the

¢ ;
: ssf?h:ftllltdb@k'for re-hegru_lg and to say what damages the defendant
or the }31 to if the plaintiffs are lable in trespass. The judgment,
ad ;thp aintiffs on the counter-claim must be set aside, and a new trial

€ costs of the first trial to abide the result of the new tria],

The appeliant-defendant to have the costs of this appeal, £8.




