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) . P,
ce in Jamaica under 1 Geo. 2, c. .

nglish Statutes e for
g / led by 8 Viel. c. 16-—13 Edw. 1. ¢

Repealed and Re-enac

and 1 Rich. 2, ¢. 12. |
1 Geo. 2, c. 1, s. 22, enaots tha.t “ All such la\ystaug s}e:n(lllxl‘::l:i.
England as have been at any time esteemed, 1111 [‘0113(,\0 ,]]('1:(Al\\j
accepted or received as laws 1n this Island shall and ar \
declared to be”’ laws of this Island for ev%r.

Held, that an English statute will not be de e,
« osteemed, introduced, used, accepted or 1]ecen A7 e
Jamaica within 1 Geo. 2, c. 1,8 22, W 1Aer0'1‘)ﬂ‘ '.m(] an I
discovered of its having been acted on in Jamaea; and.

deemed 1o have been
as a law oan

1 G )
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. 9) creating and dealing with the statutory offence ol foreible
entry and detainer have force of law in Jamaica.

In the first place, the learned Attorney-General contended that
the Island Aet 14 Geo. 3, c¢. 17, showed that in 1773 the
English statutes relative to forcible entry and detamner were
recognised as part of our law and raised a presumption that they
were so recognised by the Legislature because they lad becn
“esteemed, introduced, used, &c.”’ as laws of the Island prior to
the passing of 1 Geo. 2, ¢. 1. In the second place, he main-
tained that the provisions of the last named Aet were only appli-
cable to English statutes passed after the settlement of the Island,
and that the statutes sought to be invoked in this case, having
heen passed long before that event, were in force before, irrespec-
tive of the provisions of 1 Geo. 2, ¢. 1.

g ich. 2. ¢ 1L
quently that the statutes 13 Edw. 1,c. 11, and I Rich. 2.«
are not in force in Jamaica. o e 13 Edw, 1.
This action is framed upon the Iinglish statutes b
11 a[‘](}. 1 Rich. 2, ¢. 12. Now unless these enactments be ih
e. 11, . .

) o on HIEIH 18 certe [
rce 1n ]‘EL n t‘. e t10 f()llIl(led b ll nly o m
to maica 1 ac n o

When we dealt with the points submitted to us in the course of
the first argument, we had not before us the first of these points,
namely, the contention that the passing of the Island Act 14
Geo. 3, ¢. 17, raised a presumption that the Lnglish statutes
> relative to forcible entry and detainer had been received and used
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conceived. It is, I think, conceded 'thatl and from whenee he =
carries with him the common law OfF En]g lansratute law. = S as laws of the Island prior to the passing of 1 Geo. 2,¢. 1. This
comes; but it is otherwise with the an%] les 1En Lish statufes ar -5 point was not expressly raised at the first argument, and had not
It is most certain that the wholelf luaintﬁd with the early oy heen considered by us when we formerly dealt with the case. In
not in force here; and auy one at “1 fiet%e remeated aftempts of = o these circumstances, as by one former judgment we deferred
history of Jamaica must be gw'a'reltlal, were R*qisled miformly <t L-j! finally disposing of the questions raised until we should have
the colonists to ha|\'c Elllﬁlll 1;1::(110}:1‘0(‘1‘1011.15 ‘h'xldl' a centuryv. and ig . hc-:l_rt(! furtther t:;Lrt%u.ment, the point is one which we are still in «
by the Government ol Lng : Je o that the eolon : posttion to entertain.
w}lflen the concession was at last “““11‘3 }t “23 Oétlliut:g:t \l‘.ll)lti(,(]:] ™ g , ‘ In support of his contention the learned Attorney-General
should have the benefit of those laws ‘} d accented or Te- o relied on the doctrine recognised by the English Courts, that
“at any time been -esteemed, 111(‘;‘0%&%0“;) "‘Cge { < ;)l.) repealed g where 1t is necessary to establish the immemorial existence of
0. <y . y D Ty

richt, evidence of this existence, and exercise of that right as far
back as living memory extends, will, in the absence of any evi-
dence to the eontrary, afford grounds on which it may be
presumed that the right had existed during legal memory. No
ustanee was eited in which this rule has been applied in cir-
enmstances like those before us; nor is this to be wondered at,

5
aws of the Island. )
t. c. 16.) . ' o
“de non apparentibus et de non rra

and the Court would not 1
any English statute has
here no trace can he Jdis-

ceived as | '
and re-enacted by 8 Vic

The maxim, Lherefoge,” ;
tenlibus eadem est ratio applies, an
justified, 1 consider, In _holc!mg that ,
been esteemed, &c. as being in force w

covered of its ever having been acted on. . - a~ probably the enactment contained in s. 22 of 1 Geo. 2, ¢. 1,

(Magnus v Sullivan (1866), S. C. J. B, Vol. 1, p. b9, v which the question whether an English statute has force of

Brvan Edwards, C.J.) tiw i this Island is made to depend on proof that it was “re-
J reived and used ”’ here prior to a particular date is unique.

2. and It appears to us, however, that the principle upon whicl (he

5 Rich. 2, c. 7, 15 Rich. 2, ¢. 2
d dealing with the Staluloru
er have foree of Lo

tule of evidence rests is applicable to such questions as the one
now before us. The rule owes its origin to the difficulty—unot to
«1v impossibility-—of establishing by striet proof the existence

lihether English Statule 5
8 Hen. 6, c. 9, creating an

Offence of Forcible Entry and Delain

in Jamaica. I
ase stated Ly the
re the Court on a ca v

"his tter came befo ¢ d 1y
gllll:i 'El(;lge of a District Court under Law 25 of 118.,l -
%-‘Che 3"?}' question of delicacy raised by the case i \(‘1 ‘§lﬁmn. ‘li
English statutes (5 Rich. 2, c. 7, 15 Rich. 2, ¢. 2, an en. b,

of a right during legal memory, that is, as far back as the time
of Richard I. To obviate the mischief which would otherwise
have arisen, the Courts have accepted uninterrupted usage during
ling memory as prémd facie evidence that the right was coeval
with legal memory.
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Now were we to demand strict proof of the fact of a statute
having been received and used here prior to 1728, a mischiet «f
precisely the same nature would arise. 1 Geo. 2, c. 1, enacis
that where English statutes have been introduced, used and rt-
ceived in Jamaica before its passing they shall continue to I
laws of the Island for ever. For many years after the passing
of that Act it must have been easy to prove by reference to the
records of the Court or by other evidence that any Linglisl,
statute which it was thought to invoke had been received as law
in Jamaica before 1728. 'The difficulty of furnishing such diret
proof, however, must have increased with each succession. And
now it would be practically impossible to obtain direct proof of
such a fact. The records of the Court prior to that duate are
practically non-existent, and any other form of direct eviden e«
of the fact which would satisfy the requirements of s. 22 of
1 Geo. 2, c. 1. The result would be that hardly in any case
would an English statute be invoked as part of our law. The
section in question, however, does not require any particular mode
of proof, and as proof by the production of documents dated
prior to 1728 is now in most cases impossible, we must, in deter-
mining whether any particular statute was received and used as
law here a century and a half ago, proceed upon presumptive
evidence.

Of course, the question whether the evidence is suflicient 1o
raise a presumption, in the absence of evidence to the contrary,
that a certain statute was received as law in 1728, must depend
upon the circumstances of each case. TIn the case before us, the
terms of the Act 14 Geo. 3, c. 17, clearly show, as we pointed
out in our previous judgment, that the Legislature in 1778 recog-
nised the statutory offence of forcible entry and detainer as an
offence against the laws of the Island. Further, the case of
Mead v. Morrison, 1 Gr. R. 210, shows that in 1783 the
Supreme Court entertained an action brought on one of these
statutes (8 Hen. 6, ¢. 9) to recover treble damages for a forcible
detainer, and a more recent decision in 1844 was referred to in
course of the argument.

It appears to me that this evidence shows that for more than a
century the Iinglish statutes dealing with forcible entry and de-
tainer have been uniformly recognised as forming part of the
law of the Island, and as the only ground on which the Legis-
lature and the Court would proceed 1n treating these enactments
as law was that, prior to 1728, they had been so received and
used, we think that the Act and the decisions referred to raise a
presumption, in the absence of evidence to the contrary, that thes.
statutes, in virtue of s. 22 of Geo. 2, ¢. 1, are law, and tha
the offences created by them are all offences known (o our law.

This being the conclusion to which we have come on the firs
branch of the argument, it is unnecessary for us to deal with the
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question raised as ructi 3

ol. o d as to the sound constr uction of s. 22 of 1 Geo. 2.

i '\i\nziﬂfllinacleordig;lgly cl)rde£ that the case be referred back with

: g aw that the English statutes relatiy Jrei

entry and detainer are in force 1T i 1 the porats rible
t a v Jamaica, and the points rajse

by the defendants and reserved by the Court below lare nsotI a':\sel(l1

tounded in law and rer
foune should be overruled, to say nothing as to

(I'. v. Stephens (1888), S 7 i
RN Clﬂ-ran, (g) 8), S. C. J. B., Vol. 4, p. 278, Ellis,

ENROLMENT OF DECREE. See WirL.

EQUITABLE GROUNDS. See Bonb.

EQUITABLE JURISDICTION. See Equity; New Triar
EQUITY DIVISION OF COURT. See EQUI’i‘Y. “

EQUITY SUIT. See also Costs; NEw TrIAL.

()bjt:cli?n.at .Trial that the Action was not an Action at Law, buf
a -Su-'u‘ in .Eqmty, and ought to have been brought in the
Equity Division of the Court. . |

The claim in Finke v. Goddard is.
te cl . , lirst, that the y 'o-
l;tert_\ of the defendant, Jane Ann God(’lard, mayseb%algzilggd
llal.)le'f.or 2 debt of £99 10s. 104., contracted by her to the
E)a‘n'lﬂt}‘lﬂth mreres(ti and costs; second, that she may be ordefed
pay the amount due, and if a sufficiency of se
. ’ . t
'for Lhat purpose 1s not admitted by her, tha{ it ma)gag: :ef(if;:'let;
to the Registrar to make and take the necessary inquiries and

aCCoUnts.

It was objected at the trial that this was not an action at law

at all, but a suit in equity, and ought to have been brought in the

Equity Division of the Court. With regard to the first point

no kind of doubt can exist. Whatever it may originally have
M*nfand 1t was certainly launched as an action atolaw——sz';z/*e
;' (lroclidmd n 1ts present form is an ordinary suit in equil’;"
y I‘a:? % \\dnhka i‘ub.]ect'-matter which has no existence in a cour(
pr.‘mil‘ an &z;s : § (])r relief only to be had where equitable doctrines
il .(l)]et 1e sec?ind point, that In these circumstances it
cusht to b en set down for hearing in what may be called

r convenience the Equity Division of the Court, and has no

r

55



