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.', 'd 1 C 2 c 1. :::. ,II

English is'fatutes in force tn Jarnmc(~.un er , xe~'E" "1 . II
. I l b 8 1/ ~cl C 16--1 .3 ~(1I • ( . ,RC1Jealed and Re-enac e( y ..' " .

and 1 Rich. 2, c. 12,

22 t t1 t "All such la"'s am) st:llllll':', c'!
1 G ;) cIs . euac s la I I

eo. "-', . ,. 'at an time esteemed, introduce(, II!"'(.

England as hav~ been '{ h' I 1 d shall and arc Ill)l'('h~'
accepted or rec81ved as laws In tdIS

f
s an

d b " 1 of this Islan or ever.
declare to e ~V8 l' 1 t t te will not be deemed to han' hl".'ll

Held, that: an ng IS 1 S ~ u te 1 or l'eceiyed" a~ a Ia\\ III

" esteemed,. lll~roduced, use , ac1cep l22 where llO trael' l'H JI Iw
J' " tl III 1 Geo 2 c ,s. , 1amalCa ,n ,I. .' b' " ted on in .Jamaicl1; ,\Il( . ('''11'1'-

discoyered of Its hanng een ao 1 11 and 1 Uich. '!. I', )'!.
quently ~ hat the ~tatutes ~3 Eelw. ,c, ,

are ll?t III .forc~ III J ~~~a~a~n the English statutes 1:3 Ed \\. ,I.
ThIS act lOll ~s fran c. 12~ N o\V unless these ?nactllle.lt1!' III' ,III

c. 11, .and 1 R!ch. 2, ction founded on them ]s certallll." III~"'
force 11l .J amalCa the u

1
. k d d that an English {'OIOlll'!

. 1 It is I t un ~ conce e I I
concelyeC . .' '1 . £ England frOltl \\' H'I\(,I' l1'

carries "'iih ,lll.m the .C~:~l~n\~.IItha~~eo English statute Ifn\.
comes.: hut It IS o~het;\ .h "whole of 'the English st:llull'~ :11"

It IS, most certam t lat t e t 11 acquainted with t11(' l':trl~
. f I ere' 'llld anyone a a t

11?t 1Il orce 1 .' r e aware that the repeated nt t PI,II,pt~ (I

lustory of .Jan,lalCa lllusit b . 1 '11c"(1 '\'81'C l,psisted 1I1l111l1'lllh. . 1 I . 1 tell I III TO( 1 '" J. ,

the colOl~lsts 0 la\C En land for noarly ball' a cent1ll'.". :111'1
by, the Government of gl t "d 't ,\'I1S only that the colo,,'

I lion was at. as' ma e 1, . . 1'1
w le11 t 1e coneess f' r those laws and statutes 'Y!l\ch 1;11

should ha,:e the bene It. 0 1 . I" dnced llsed accepted (II' ]'0-

"at UllY tUllC been 'esteelllec, Ill

C
'lJoG 2l R ;)~ I'(')H·',k,l

ceived as laws of the Island.". . eo, ,c. ," --. '
d' naeted bv 8 Viet. c. 16.) . d

an 1e-e . r f re "de non apparenlibu8 cl e }l/)Il (',1'1,'-

The lllaXllll, llere o. '" a )Iies 'wd the Court would \101 1"
tentibus eadem ~st ra~w h IPdl . 't'll'at 'tnV EuO'lish statutI' 11;1"
. t·ft I I 011s1der III 0 mg, (J b I I'
JUS] ec, c , b' . f rce where no trace call I() I , .. -

been esteemed, &c. as ell1g III 0
, d of its ever having been acted on.

co"ere '. 6\ S C .J. B., Vol. I, p. fj:L
(AIaqnus v. Sullzvan (186 J' . .

Bryan' Edwards, C, J .)

" , . ,. '.' , . S atute 5 Rich. 2, c.7, 15 Rich. 2, c. '2. lind
"Mtller, Engl~sh 9t t' nd dealing with the Slatatllr!1

8 Hen. 6, c. . , crea mg a f J r
Offence of Forcible Entry and Detainer have force 0 ... 1

11

in Jamaica.
f th Court on a case stat cd 1.y til"

This matter came be ore e d L 25 f 18-;) <.; .J
. . d f District Court un er aw . 0 j -, ,.

actmg Ju ge o. a f dr'sed by the case is whet hrr !ll'
The only questIOn 0 . he l~acy ~a\5 Rich 2 c 2 and 8 Hl'lI, Ii.
English statutes (5 RIC. ,c., ~ .,.,

c. !I) crcating and dealing with the statutory offence of 1'01'cibJ(,
ell! 1'." and detainer haye force of law in Jamaica.

III the 11rst place, the learned Attorney-Gellaral contclldt,u 1hat
1111\ Jsland Act ]4 Geo. 3, c. 17, showed that in 1,,;3 jhl'
Fllg'/ish slatutes relative to forcible entry alld dotaim>r '\"l:l'('

n·cognised as part of our law and raised a presumption' that they
\\PI'(' so recognised by the Legislature because they hnd been
;. p~l eemecl, introduced, used, &c." as la,vs of the Island prior 1(l

tilt' passing of 1 Geo. 2, c. 1. In the second place, he Illaill
laillcd that the provisions of the last named Act were only appli
cable to English statutes passed after the settlement of the Island,
anti that the statutes sought to be invoked in this case, ha'"ing
Ill'I"1I passed long before that event, were in force before, irrespee
t i \(\ of the provisions or 1 Geo. 2, c. 1.

\Vhen ,ve dealt with the points submitted to us in the course of
t liP flrst argument, we had not before us the first of these points,
n:!llu:>ly, the contention that the passing of the Island ~\.ct 1-1
Ueo. 3, c. 17, raised a presumption that the English statutes
]'Illative to forcible entry and detainer had been received and usel}
a" laws of the Island prior to the passing of 1 Geo. 2, c. 1. 'rh it'
poinl wa3 not expressly raised at the first argument, and had not
hpI'n considered by us when we formerly dealt with the ca.se. In
rill'sc circumstances, as by one former judgment we deforred
fillnlly diRposing of the quest ions raised until we should have
IH':m} further argument, the point is one which we a.re still in a
position to entertain.

In support of his contention the learned Attorney-General
!,plied on the doctrine recognised by the English Courts, that
\\ Ilrre it is necessary to establish the immemorial existence of a
ri!!ht, evidence of this existence, and exercise of that right as fn!'
I,,\(·k as li"illg memory extends; will, in the absence of au}' evi
"pnec to the contrary, afford grounds on which it may 1)('
J'I'f':'llllJed that the right had existed during legal memory. 1\0
::r,tallce was cited in which this rule has been applied in cir
IllIIIstances like those before us; nor is this to be wondered at,
;t" probably the enactment contained in s. 22 of 1 Geo. 2, e. 1,
by ",hidl the question whether an English statute hus force of
::t,r in this Island is made to depend on proof that it was "re
I .,ired and used" here prior to a particular date is unique.

It appears to us, however, that the principle upon which Ilw
lllie of e"idence rests is applicable to such questions as th~ OIH'

!lII\\ before us. The rule owes its origin to the difficlllty~nol 10
"1.\ impossibility-of establishing by strict proof the existencp
fir a right during legal memory, that is, as fa.r bank as the time
,,1' Bichard 1. To obviate the mischief which would othcr",iRr
!l:I\(' m'isen, the Courts have accepted uninterrupted usage dlll'ing'
!i\ itlg- memor.:' as prima facie evidence that the right ,\~aR ropr:d
\\ illl lpg-al memory.
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Now were we to demand strict proof of the fact of ,a s~at,lI'('

havinO' been received and used here prior to 1728, a llliSchl(·t .·f
pl'ecis~ly the same nature would arise .. 1 Geo. 2, c. 1, (,lIal:~
that ,,-here English statute~ have ~een .111troduced, us~d l:nd p

ceived in Jamaica before Its passmg they shall contlI1lH to. 1·1.
la,,'s of the Island for ever. For many years afte~' the ]Hl:"f'lIl!..'

of that Act it must have been easy to ,Prove by reference, to t,lit
records of the Court or by other eVIdence that a~y 1-.11/-,11-,)
statute which it was thought to invoke had bee.n ~ece'H'd a~.la"
. J . befoI'e 1~,28 'rhe difficulty of furmshmg such dn'" tIII amUlCa . .... A. d
proof, however, must have in.cl'ease~ wIth each ,succ.esslOn., . Il

now it ',,"ould be practically ImpossIble to o~talll dIrect plOof 1,1
1 i~ ct 'rile records of the Court prIOr to thaI dal!' aI('SUCI au . , f l' 'I

practically non-existent, and .aI~Y other fOl:m 0 (Irect (~\'~I).:'n! I·

of the fact which would satisfy the requIrements ?f R•.~ _ 111

1 Geo, 2, c. 1. The result would be that hardly 111 :tIl} ~';,I';f'

would an English statute be invoked as part of our. hI" , 1 !If'
section in question, however, does not req~llre any partIcular 1I,IOt!f'

of proof, and as proof by the pr?ductI~n of docl1lu8n,Is ddt:.,'!
prior to 1728 is now in most cases ImpossIble, w~ must, 111 drll r·
mininO' ,,,hether any particular statute was receIved and lISpd, a~

law h~rc a century and a half ago, proceed upon presulllptlH'
evidence. , fl"

Of course, the question whether the eyidence IS BU ICJ('l1,t .'"
raiso a presumption, in the absence of eVI~enc~,to the conti al.'.
that a certain statute was received as law 111 1'28, JIlust clt'PI'11l1
u )on the circumstances of each case. In the caso before u~, tIJ(·
t~rms of the Act 14 Geo. 3, c. 17, clearl~ show, ~s ''.:..~'p0llll('d
out in our previous judgment, that the Legislature 111 1 ~ l;j J'('e(J~

nised the statutory offence of forcible entry and detalll8r as an
offence against the laws of the Island. Further,. the _(':~se (If
Mead v. Morrison, 1 Gr, H. 210, shows that III 11~;J till"
Supremo Court entertained an action brought on one of ti~rH'

statutes (8 Hen. 6, c. 9) to reco~r~r tr~ble damages for ,a forelh,l •.
detainer, and a more recent deCISIOn III 1844 was refeIrcd to III

course of the argument.
It appears to me that this evid~nce sl~ows th~t for mo~~ thall ,II

century the English statutes deahnt1' WIth forClb~e entr) (lJl~ (1<
tainer have been uniformly recognIsed as forIll111.g part 01 t.Il(·
law of the Island, and as the only ~round ?n whIch the Lpgl ...
lature and the Court would proceed III treatlllg these en~c{ 11)('111 ..

as la'''' was that, prior to 1728, they h~d. been so receIYCd, 1111,1

used we think that the Act and the deCISIOns referred to ral~(, Il

presl;mption, in the absence of evidence to the contrary, that tl1f"~"
statutes, in virtue of s. 22 oE Geo, 2, c. 1, aro law, and thill
the offences created by them arc all offences known to our 1:,1'\

This bein o' the conclusion to "'hich wo have COIne on t ',If' tlr. 1

branch of th~ argument, it is unnecessary for us to deal WIth tlJl-
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question raised as to the sound construction of s. 22 of 1 (h~o, 2.
r, 1. .

\\?e .shall accordingly order that the case be referred back with
:l Jindmg in law that the English statutes relative to forcible
entr} and detainer are in force in Jamaica, and the })oints raised
'!,'- the d~fendants and reserved by the Court below are not well
tOllllded 111 law and should be overruled, to say nothing as to
(,O!'lts.

(N. L Stephens (1888), S. C..J. B., Vol. 4, p. 278~ Ellis,
C..J.~ and Curran, .J.)

E~ROL~lEN'l' OF DECREE. See WILL.

EQUITABLE GROUNDS. See BOND.

EQUITABLE JURISDICTION. See EQUITY: NEW TRIAl..

EQUITY DIVISION OF COUR'l'. See EQUITY.

EQUITY SUIT. See also COSTS; NEW TRIAL.

UbjrcfiOll at Trial that the AcNon 'was not an Action at Law, but
IT Suil in Equity, and ought to have been brought i~ the
Equity Division of the Court.

The c~ailll in Finke v. Goddard is, first, that the separate pro
p('rty of the defendant, Jane Ann Goddard, may be declared
liable for a debt of £99 lOs. 10d., contracted by her to the
plaintiff with interest and costs; second, that she may be ordered
10 pa~' the amount due, and if a sufficiency of separate estate
for that pU~I)Ose is not admitted by her, that it may be referred
If) the Hegistrar to make and take the necessary inquiries and
l("Counts.

It wa" objected at the trial that this was not an action at law
a~ al!~ but .a .s~it in equity, and ougl~t to ha,ce been brought in the
f..fllI.ty DIVISIOn of the Court. WIth regard to the first point,
~IO kind of. doubt can .exist. Whatever it may originally ha ve
~'n-and It was certamly launched as an action at law--Finke
, (;oddar~ in its present form is an ordinary suit in equity.
It tlpal~ With a subJect-matter which has no existence in a court
...( Ia,~, and asks for relief only to be had where equitable doctrines
rrJ\aJ!, As to the second point, that in these circumstances it
(m!."!Jt to huH' heen set down for hearing in what may be called
('or j'oll\,f>lliellC'(' the Equity Diyision of the Court~ and hus no

Ij;)


