
He had indeed an actual basis for special damage which he refused to plead A
but which he succeeded in proving.

Although the learned trial judge awarded the £2,016 as special damage, it
would seem that he really failed to distinguish between general and special
damages for the purpose of this award. This is what he states at p. 25 of the
record:

B"In the light of these considerations, it will be seen that the curious (but
not unknown) position arises where, for the purpose of plead' ,the plaintiff
has properly dealt in his statement of claim with dama arising from loss
of income under the head of special damage, whilst i connection with the
proof of these damages, the cases which' indicate th rule under which these
damages are to be assessed, described these dama s as "general damages". C
This difference in the use of terminology in nO/Way obscures, however, the
principles which apply in either situation. ,t /

Counsel for the respondent submitted that t~learned trial judge did not act
on any wrong principle in his consideration)£-the matter. If he went wrong
on the principle relating to general and s ecial damages, then the mere fact
that it is put under the wrong head, 1 not cause II. court to deprive the D
respondent of his damages. If he pIe ed special, there is no reason why it
could not be given as general. He 0 ght to get it under either head so long as
it is reasonable. In other words, f the respop.dent failed to prove what he
claimed as special damage, the tr' I judge could award it as general damages. .

I am afraid that this content' n runs contrary to the authorities on pleadiJ]~

and proof referred to above. here are two circumstances in which an l}ward E
of general damages can pr erly be made to the respondent for his. loss of
E1arnings prior to the dat of trial which ha.ve not crystallised so as to be in,
duded in a special dams e claim:

(I) for the chance getting some work at his usual rate/.Qf pay where he
wasn't workin at all at the date of the accident;

"1'
(2) for loss of a chance of getting something more tl,a~ the salary he was .L

actually e ning at the date of the accident £!tiring the period of his
disability.

As regards th first circumstanoe, it cannot apply' here as the respondent was
actually wor mg and earning at the date of th~'accident. The second circum,
stance caul have applied, hut as the respoI)dent did not plead the sala.ry heG
was actual. getting and did not amend his ~Ieading, he precluded himself from
being caught by the second circumstance He had only a mere possible can,
tingency oflncreasing his earnings above. hat of II. bartender.

Counsel for the rc!:)polldent further ubmittcd that this was a finding of fact
made by the trial judge on a balanc of probabilities, and having evaluated the
contingency of the respondent gett· g employment on a ship J unless that evalua· H
tion is clearly wrong the Court of ppeal would not interfere. .

The classic statement of thl1/grounds upon which the Court of Appeal would
interfere with an assessment 0t damages appears in the judgment of GREER, L.J.,
in Flint v. Lovell (10) ([1935] 1 K.B. at p. 360) :

"This court will be disinclined to reverse the finding of 0. trial judge as to
the amount of damages merely became they think that if they had tried the I
case in the first instance they would have given 0. lesser sum. In order to
justify reversing the trial judge on the question of the amount of damages it
will generally be necessary that this court should' be convinced either that
the judge acted on some wrong principle of law, or that the amount awarded
was so extremely high or so very small as to make it, in the judgment of this
court, an entirely erroneous estimate of the damage to which the plaintiff is
entitled. "

\,
\
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A It. ,~~uld appear, that on the evidence, the learned trial judge treated the
pOSSIbIlity of the respondent being employed as a. ship steward for twelve months
~rom January 18, 1961, as a certainty. In fact, the respondent's loss of earn,
mgs BS a. steward had not crystallised into an actual lqss, and therefore could
not be awarded as sp~cia.l.daniage. Where special damage: is pleaded it must
be proved Bnd the claIm, lD the absence of such proof, is..., not assessable under

B the head of general damages.

The respondent in his evidence stated that he was claiming loss of income
for twelve. mo.nths at $1 per day per person, plus $44 a month basic pay. The
learned tnal Judge found as a fact that his maximum loss as a room steward
for twelve months was at the rate of $480 or £168 per month-dearly what was

C
plea.ded but not proved. What the respondent proved quite unequivocally was
that at the time of the accident he had been working as a bartender, bu, that
was no~ pleaded and could not be recovered by way of general damages-.-.'-Hayward
v. Pullmger cf Partners, Ltd. (~). In the instant case, the position in the end
was that what the respondent.. pleaded he did not prove and. he actually proved
what he did not plead. o'

I ~m afraid I do not a~~pt the proposition that intlre~bsenceof proof of the
D speCIal damage as ple~ed, it was still open to the learned trial judge to award

the sum o~ ~,016 s :claimed as general damagys or at all. In point of fact the
lear~ed tnal JudO' dId not award it as geperal damages. He awarded it as
sp~Clal damage. In my view he procee~ea on a wrong principle in so doing.
ThIS was a c pletely erroneous evalu,aiion of the respondent's losses based on

E an erroneo approach. On the e~nce, all that the respondent could recover
was twel". months as a bartendey, but this, aforesaid, was not pleaded.

In th Judgment of £2,313 y. 9d. with costs to be taxed or agreed, the !'llm
of. £1 00 ,:,as allowed iO~IO of income, but I "'auld allow the appeal and ~et
~slde that Judgment. I" uld substitute' therefor judgment for the respondent
III tOe sum of £1,013 48. d. ..

On' apP?rti~nment,,in accordance with the cOIl:--ent judgmrnt fit page 27 of the
F record, thIS WIll be a final sum of £506 128. 4d.

As regards costs, the respondent to have costs to be taxed (II' agreed up to
July 2, 1965. Thereafter the appellants to have all costs in the court below 8!'1

well as costs of the appeal. .

Appeal allowed.

G SoIi~itors: L.ivingston, Ale.xander cf Levy (for the defendants/appellants);
Silvera et Stlvera (for the plaintiff/respondent).

NORMAN MANL:.:'( ! A"'I Sr'H""O' ..~
COUNCIL ('''-: , :" \... V 1- Lr8'-:l\RY

ur L::.GAL EDUCATfnN
MONA, KINGSrON, 7. JAMAICA
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\. {COURT OF APPEAL (~addington and Eccleston, JJ.A., and Hercules, J.A.(Ag.»,
~ J It ,-. :' November 28, December 19, 1969)

;: J......1 Proc~dure-Summ~ry trial of appellant accu8ed on infoTmalion of p08session
I h I of ganJ.a togethe~ wzth two o~her per~on8 accused On another information of

po~ses81~n of gan}a-Whether tnformatwn8 accu8ing of "different offences com
nutted In the. cour8e' of the game tran8action"-111eaning oj. "fran8action"_
Sev.eral separate p088e88ion8 of ganja by the separate partie8-Whether trial
ValId-Dangerous Drugs Law, Cap. 90 [J.]-Criminal JU8tice (Administration)
Law, Oap. 83 [J.] , 8. 22(1).,

Se.cHon 22 (1) of the Criminal Justice (Administration) Law, Cap. 83 [J.] ,
prOVides as follows:
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A the circumstances it cannot be said that the offences were committed in the
<lourse of the S9.Ille transaction;

(iii) the information aga.inst the appellant should have been tried separately
.and the joint trial was therefore a nullity.
~

Appeal allowed. New trial ordered.

B Case referred to:
_ (1) R. v. Brandon (1964), 6 W.I.R. 346.

Appeal from conviction by the resident magistrate for the parish of St. Ann.

H. G. Edwards, Q.C., for the appellant.
K. Atterbury for the Crown.

C ECCL~STON, l.A" delivered the judgment of the court: The appellant
was conVIcted by the learned resident magistrate for the pa.rish 01 St. Ann on
.June 13, 1969, for the offence of possession of ganja, contrary to s. 7 (c) of the
Dangerous Drugs Law, Cap. 90. The prosecution of the appellant arose as a
result of a search carried out by the police at the premises of Herbert Walker
at Drumilly, St. Ann on December 4, 1968.

,n Corporal Anderson, having obtained a. search warrant under the Dangerous
Drugs Law, accompanied by other police officers went to these premises at
4.30 a.m. and after reading the search warrant effected a search in a room
of the hou~e oc~upied by Herbert Walker and his wife Isolyn Walker. Ganja
~as found :n thIS room and both the Walkers were arrested for being in posses
sIOn of ganJa.

E In lWotbe r {{,)QUI of the Sll~e the appellant was seen sitting on 0. suit
.~ase. He was. se~ched by constable Lovell who found ganjB. seed!l knotted
III a ~a~dkerchlef III the left side pocket of his trousers, and a white paper bag
·contalllmg vegetable matter in the left hip pocket of his said trousers. He
was arrested by constable Lovell. The contents from both' pockets of the
appellants were sealfld in separate envelopes and taken to the government

F :analyst .whose certificate stated that the white paper bag contained tobacco
an~ ganJa. . The amount of ganja was about t ounce in weight.. The handker
chIef contamed seeds and other vegetable matter. The resin constituent
characteristic of the pistillate plant cannabis sativa was detected in the con
tents of. the handkerchief-ganja.

Both Herbert and Isolyn Walker were charged on one information and the
l G 1lppellant was charged on'a separate information.

. At the comm~ncementof thg. trial all three accused were arraigned and each
pleaded not gUIlty. The record disclosed that the clerk of courts state~8.t

both cases arose out of one set of circumstances. "'There is nothi~g ~n the
record to show tha.~ any" objection was taken to the cases being tried together

H ort~at separ~te trIals were requested. Thereafter, the trial of both charges
contmued agamst the three defendants with Mr. Manning appearing on behalf
of all three accused pers.ons.

Corporal Anderson and "acting corpora,l Eccles. gave evidence which was
confined to the finding of the ganja in the room occupied by Herbert and
Isolyn Walker. .

The trial was then adjourned to JUlie 13, 1969. The record discloses the
I following:

"On 13/6/69. Crown offers no further evidence on infvrmation No. 3778/68 ~
against the Walkers."

The trial of the appellant was then continued and Constables Lovell and
McFarlane gave evidence of the search of the appellant and what was found
in his pockets.

The appellant gave evidence on oath and was cross examined.

,
r ~~.' Sec-\~~~~~~A~~R~. ~~~~)~A~-J\: ~Q~0
~ "22. (1) Where, in relation to..,Q • Ie summarily- A

(a) persons are accused of .6imil~r offences ommitted in the course of the
same transaction; or

(b) persons are accused of an offence and.' persons are accused of aiding
and abetting the commission of such offence, or of an attempt to
commit such offence; or

(c) persons are accused of different offences\committ.ed in the course of B
the same tran~'action, or arising outo£ the same, or closely connected,
facts, .,

" they may. be tried at the same time unless the Court is ot the opinion that
'\ they, or anyone of them, are likely to be prejudiced or embarrassed in their,

or his defence by reason of such joint trial."

LThe appellant was convicted in the resident tpagistrate's court. for the parish C
of St. Ann on an information charging him with the possession of ganja, con
trary to s. 7 (c) of the Dangerous Drugs Law, Cap. 90 [J.]. He was tried
jointly with Herbert and Isolyn Walker, h~sb.and and wife, who were charged on
one information with possession ,0£ ganja~l\ 'The informations were laid con
seque~t upon a search carried out by the police at Herbert Walker's premises, at D
Drumllly, St. Ann, at about 4.30 a.m. on Decemb~r 4, 1968. ~ In a room in the _
house occupied by the W alkers ganj~ was found: In another room of the same
house the appellant was found' 'sitting on a suitcase and on his perSon being
searched a quantity of seeds and some vegetable matter were found which turned
out to be ganja seeds and ganja mixed with tobacco'-respectively. l!'here was "'/'
no evidence that the Wa~kers on the one hand and the appellant on the other E
hand had any conn~ction or interchange of relationship or association with o..~e

:~t~er before or during the events of the early morning of December 4, 19~. ~

!During the course of the trial the Crown offered no further evidence against tile
Walkers and the information against them was congequen~ly dismissed.

The trial then proceeded on" the·· information laid against the appellant only •
and he was convicted.; F
[ On appeal, it was· s~bmitted ~n behalf of the appellant that the learned resi.

dent ~agistrate ill., allowing the information laid against the appellant to' be .
tried jointly with that laid against the Walkers acted in contravention of s. 22 (1) ;
of the Criminal Justice (Adminisfni.tion) Law, Cap. 83 [J.] and ,thar-cOn."
sequently the trial was a null~tyf tFor the Crown it wa!i/tmbmitted-~that the ~;

learned resident ma~}_st~~~_was empowered under para.Jc)~q!.-s. 22 (fuf that.(}
law to try the informations together as the w:ord "different" til thaJp~ragrap.!!-:

~eant either separ~te·6ffe~?~s~~4~_~aIll.~.~~~~11~th,e same .~YJig'
Bnd the' three parties tried were committing three independenT01ienccs uncon- ,
meted with .. each other Bnrl so were committing different offences. ""It' was •
lOso conteffiled on beh.. ali of the Crown that the wi.tnesses involved Rnd the £a9t.s. '
of those three offences were so closely connected that tbe learned resider _ ~I

magistrate was ~1ppowered by para. (c) of s. 22 (1) of Cap. 8~ [J.] to emb~r-
on a jqint trial.

Held: (i) the provisions of para. (c) or s. 22 (1) of the Criminn.J Justice
(Administration) Law, Cap. 83 [J.], are inapplicable to the facts of thi~ ~ase..
The words "different offences" in tha.t paragraph are used in contra-distin~tlo'n. "..~,
to the words "sim1I!!!LOffeiiCf~ used in para.. (a) of that subsection &Ild rea;. I I
in this light theoffences ch~.rged we~; not diffe.rent offences but were all similat
.and would therefore fall under para.- (a) if they wereco~ th;-course of
the same transaction; j

(ii) the word "transa.etion" means "the carrying on OJ;" completion of an
.a.ctio~ or course o~ actklu' '. On the facts. of the case it is clear that the several

tPo~sessions of ganja by ~be' several parties were sep'arate and' there is no
eVIdence.~at the possessIOn of one party WEiS even known to the other: ' In

)I
R. v. TRAILLE (ECCLESTON, J.A.)

)
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459R. v. BARIFFE (No.2)

Criminal Law-Evidcnce-Admis8ibility, at trial on indictment for aSBauU
with intent to rob t of deposition of Crown witnes8 taken at preliminary inq~iry

~Crown witness absent from island at tim,c of tTial~Acquitfal on indictment
for robbery with aggravation charged at first trial-Identity in issue~Dcfenceof
alibi~Di8cretionof trial judge to admit deposition of Crown witne.98 absent from
the island at time of trial~Whether discretion properly c,xercised in admitting
dep08ition~Ju8tice8of the Peace Jurisdiction Law, Cap. 188 [J.], 8. 34.

R. v.BARIFFE (kO.2)
{COURT OF ApPEAL (Waddington and Luckhoo, JJ,A':, and Hercules, J.A,(Ag,»,

October 6, 7, November 12, 14, December 19, 1969]

,\

A The court is of the view that para. (c) does not apply. We think that the [
words "different offences" are used in this paragraph in contra-distinction to
the words "similar offences" used in para. (a). Read in'this light, then clearly
the offences were not different offences, but were all similar, i.e. unlawful
possession of ganja, and would therefore fall nnderpara. (a) if they were com·
mitted in the course of. the same transaction. I I . _.~~,-- ---

B' ,-I(theiearned resident magistrate was wron'g in trying these cases together,

)
then the trial would be 0. nullity, and there would be nothing to amend under ;/

vs. 302 of Cap. 179.
In the case of R. v. Brandon (1), the provisions of s. 22 (2) (a) of Cap. 83

arose for decision and it is interesting to note that HENRIQUES, LA., as he then
was, in giving the judgment of the court had this to say «1964), 6 W.I.R. at

C p. 349):

I

"Neither the industry of counsel nor the resea.rches of the court in the
available time at its disposal had been able to discover any criminal case in
which the word 'transaction' had been judicially considered or defined. In
this regard however reference ma.y be had to volume 10, part 1 of the NEW

D, ~GLISH J?ICTIONARY, wher~, among oth~r definitions, there is the following:
~e carrymg on or completIOn of an actIOn or course of action'. ".-_

Counsel in the instant case states he is in no better position than was counsel
in that case and he has not been able to throw any further light on the meaning
of this word.
; The. appellant was sleeping in a separate room from the other two parties

E ./when the police awakened them and there is no evidence that they had any
I connection or intercban~elationship or association with one another.

})elore or during the events of the early morningnfDecember 4, 1968. <1:n I
applying th~' .definition of, "transaction" mentioned above to the facts of the !

instant case,/ it is elea.r that 'the several possessions o.f ganja by t.he seve.rall
parties were separate and the~e~ is no evidence that_the pcssession_ol..Qn_~_p.!rty

F 'Yas even known ~ih~oth~r(,'. In the circumstances, we cannot say th~se
offences--were-committed lin the course of the same transaction.

We are of the view that the cases should have been tried separat~ly and the
joint trial was therefore a nullity.-

The appeal is accordingly all?wed, the conviction quashed ·and a new trial
ordered before another resident !magistrate.

G Appeal allowed. New trial ordered.

H
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r;nly one ground of appe_~l has been taken on behalf of appellant and that A
is that the learned resident magi~trate erred in, allowing the information

, against the appell~nt to be tried jointly with the information charging Herbert
Qnd Isolyn Walker. It was the submission of counsel that the provisions of
s. 22 (1) of the Criminal Justice (Administration) Law, Cap. 83 had been con
tra.vened and that consequently the trial was a nullity. The subsection
reads: B

"22. (1) Where, in relation to offences triable Imm~ily~

(a) persons are accused of similar offences committed in the course of
the same transaction; or

(b) persons are accused of an offence and persons Ilre accused of aiding
and abetting the commission of such offence, or of an attempt to C
commit such offence; or

(c) persons are accused of different offences committed in the course
of the same transaction, or arising out of the same, or closely con
nected, facts,

they may be tried at the same time unless the Court is of the opmlOn that
they, or anyone of them, are likely to be prejudiced or embarrassed in D
their, or his defence by reason of such joint trial."

It is the submission of counsel for the appellant tha~ in order to come within
the provisions of para. (a) of s. 22 (1) J;lot only must the'offencesbe simil~r: bU~: '\
they must be committed in the course of the same tran£laction, and so the\ I
test is: was the offence of being in possession of ganja committed by thei
appellant in the course of the same transaction as tqe offence of being in) E
possession of ganja committed by the Walkers? (' The same transaction would ~

not mean that if the police searched several people one after the other .and
found ganja on them that their possession would he in the course of the same
transaction, because in that case, the transaction would be related to the
offender and not to the offence. It would rather be where several persons
set out and commit an offence together or where, persons are acting in a ·,F
common design or, are together and cOffmit an offence for their mutual benefit
and in furtherance of one transaction. j .

\' He further submitted tho.t para. (b) of the subsection did not apply, and as
regards para. (c) it is his submission that that paragraph does not apply be
cause these are not different, but similar offences, and in any event they were
not committed in the course of the same transaction nor did they arise out of G J
the same or closely connected facts. 'I

~ It is the submission of counsel for the appellant that whether or not the "
appellant ho.d go.nja in his possession would depend on bis own mental condi
tion and physical possession and that would not be in any way connected with
the fact of anyone else having ganja in their possession.

It was the submission of counsel for the Crown that the learned resident H
magistrate was empowered to try the cases together under para. (c).

He submitted that the word "different" in this paragraph meant:

(1) separate offences of the same Dature; or
(2) offences of the same type.

He submitted that the three parties tried were committing three independent I
offences unconnected with each other o.nd so were committing differ-ent offences.
Further, the witnesses involved and the facts of those three offences were 80

closely connected that the learned resident magistrate· was empowered by the
subsection to embark on one trial. He submitted that if the court should
find that there was a defect in the procedure at the trial resort should be had
to s. 302 of the Judicaturt! (Resident Magistrates) Law, Cap. 179 ~hich gives
the Court of Appeal power to amend defects and errors.
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