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He had indeed an actual basis for special damage which he refused to plead A
but which he succeeded in proving.

Although the learned trial judge awarded the £2,016 as special damage, it
would seem that he really failed to distinguish between general and special
damages for the purpose of this award. This is what he states at p. 25 of the
record :

“In the light of these considerations, it will be seen that the curious (but
not unknown) position arises where, for the purpose of pleading, the plaintiff
has properly dealt in his statement of claim with damages arising from loss
of income under the head of special damage, whilst ig connection with the
proof of these damages, the cases which indicate i;kz/rule under which these
damages are to be assessed, described these damagés as ‘‘general damages’’. C

This difference in the use of terminology in no Avay obscures, however, the

principles which apply in either situation.””

Counsel for the respondent submitted that the learned trial judge did not act
on any wrong principle in his consideration ¢f the matter. If he went wrong
on the principle relating to general and sgecial damages, then the mere fact
that it is put under the wrong head will not cause a court to deprive the D)
respondent of his damages. If he plegded special, there is no reason why it
could not be given as general. He ought to get it under either head so long as
it is reasonable. In other words, Af the respondent failed to prove what he
claimed as special damage, the trjdl judge could award it as general damages.

I am afraid that this contentjén runs contrary to the authorities on pleading—
and proof referred to above. /There are two circumstances in which an gward [
of general damages can prgperly be made to the respondent for his loss of
earnings prior to the date/of trial which have not crystallised so as to be in-
cluded in a special damage claim : !

(1) for the chance ¢l getting some work at his usual rate of pay where he
wasn't workingat all at the date of the accident; .~

(2) for loss of a/chance of getting something more than the salary he was
actually eafning at the date of the accident during the period of his
disability.

1{1

As regards the first circumstanee, it cannot apply here as the respondent was
actually worl(ing and earning at the date of the/accident. The second circum-
stance could have applied, but as the respondent did not plead the salary he el
was actually getting and did not amend his gleading, he precluded himself from
being caught by the second circumstances/” He had only a mere possible con-
tingency of Increasing his earnings abovefhat of a bartender.

Counsel for the respondent further gubmitéed that this was a finding of fact
made by the trial judge on & balanc# of probabilities, and having evaluated the
contingency of the respondent gettjig employment on a ship, unless that evalua- gy
tion is clearly wrong the Court of Appeal would not interfere. ’

The classic statement of the/grounds upon which the Court of Appeal would
inferfere with an assessment ¢i damages appears in the judgment of Gruer, L.J.,
in Flint v. Lovell (10) ([1985] 1 K.B. at p. 860) :

““This court will be disinclined to reverse the finding of a trial judge as to
the amount of damages merely because they think that if they had tricd the I
case in the first instance they would have given a lesser sum. In order to
justify reversing the trial judge on the question of the amount of damages it
will generally be necessary that this court should’be convinced either that
the judge acted on some wrong principle of law, or that the amount awarded
was 8o extremely high or so very small as to make it, in the judgment of this
court, an entirely erroneous estimate of the damage to which the plaintiff is
cntitled.” Y

v
J

R. v. TRAILL 455

A It.' \Yc.)uld appear, that on the evidence, the learned trial judge treated the
possibility of the respondent being employed as a ship steward for twelve months
from January 18, 1961, as a certainty. In fact, the respondent's loss of earn-
Ings as a steward had not crystallised into an actual lgss, and therefore could
not be awarded as special damage. Where special damage’ is pleaded it must
be proved and the claim, in the absence of such proof, is,not assessable under

B the head of general damages. !

The respondent in his evidence stated that he was claiming loss of income
for twelve.months at $1 per day per person, plus $44 o month basic pay. The
learned trial judge found as a fact that his maximum loss as a room steward
for twelve months was at the rate of $480 or £168 per month—clearly what was

‘ pleaded but x‘mt. proved. What the respondent proved quite unequivocally was

C that at the time of the accident he had been working as a bartender, but that
was not. pleaded and could not be recovered by way of general damages—,Hayward
:r.EPqtllllz:chi f};zrtners, I;td. (6)- In the instant ease, the position in the end
vas that what the respondent, pl i 2

le e it what plend,P 't p eaded he did not prove n,’,Jd ke actually proved

I am afraid I do not ageept the proposition that in thé absence of proof of the

D special damage as plesded, it was still open to the learned trial judge to award

the sum of £2,016 so/claimed as general damages or at all. In point of fact the
lean?ed trial judge”did not award it as general damages. He awarded it as
spe_cxal damage./In my view he proceeded on a wrong principle in so doing.
This was a cgrfipletely erroneous evalusfion of the respondent's losses based on
an erroneoyg” approach. On the evidénce, all that the respondent could recover

E was twelv. months as a bartendep; but this, aforesaid, was not pleaded.

In thejudgment of £2,313 4. 9d. with costs o be taxed or agreed, the sum
of £1,800 was allowed ﬁ? of income, but I would allow the appeal and set

d.

aside’ that judgment. T wduld substitute sherefor judgment for th
in tbg sum of £1,018 4s.. 1 ° ® respondent
On apportionment, in accordance with the consent judgm .
, 8 gment at
F record, this will be a final sum of £506 12s. 44. JucgmOnE it poge 27 of the
As regards costs, the respondent to have costs to be ta
, xed or agreed up to
July 2, 1965. Thereafter the appellents to have all costs in the court belovI; as
well as costs of the appeal. l

Appeal allowed.
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b(4 ~ T’roc.edure-Summary trial of appellant accused on information of possession
’/ ji, 1of ganja together with two other persons accused on another information of
- | possession of ganja—Whether informations accusing of ‘'different offences com-

| mitted in thq course of the same trdnsaciion"—]\leaning of - ““transaction’—

g f;lv‘fimleepnmte possessions of ganja by the separate parties—Whether trial

| La:,,, Ua;ng;r([)}tf] ’Dsmgg (Ii‘;.w, Cap. 90 [J.]—Criminal :Iusitce (Addnunistration)

. Se.ction 22 (1) of the Criminal Justice (Administration) Law, Cap. 83 [J.]
provides as follows : -
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i19g. (1) Where, in relation to. Qﬁem:&s,tne-lgle summarily—
(a) persons are accused of similar offences omm:tted in the course of the
same transaction; or
{b) persons are accused of an offence and persons are accused of aiding
and abetting the commission of such offence, or of an attempt to
commit such offence; or
(c) persons are accused of different offences\comm:tted in the course of B
the same transgiction, or arising out of the same, or closely connected,
facts, ~ o e
they may. be tried at the same time unless the Court is of the opmlon that
they, or any one of them, are likely to be prejudiced or embarrassed in their,
or his defence by reason of such joint trial.”

{The appellant was convicted in the resident magistrate’s court, for the parish
of St. Ann on an information charging him with the possession of ganja, con-
trary to 8. 7 (c) of the Dangerous Drugs Law, Cap. 90 [J.]. He was tried
jointly with Herbert and Isolyn Walker, husband and wife, who were charged on
one information with possession of ganja.)'The informaticns were laid con-
sequent upon a search carried out by the police at Herbert Walker’s premlses. at )
Drumilly, St. Ann, at about 4.30 a.m. on December 4, 1968. \ In a room in the _
house occupied by the Walkers ganja was found. In anothet room of the same
house the appellant was found slftmg on a suitcase and on his person being
searched & quantity of seeds and some vegetable matter were found which turned
out to be ganja seeds and ganja mixed with tobacco,"respectively. (There was
no evidence that the Walkers on the cne hand and the appellant on the other @
hand had any connection or interchange of relationship or association with ci;z

-

~another before or during the events of the early morning of December 4, 1968 ~

[
I
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During the course of the trial the Crown offered no further evidence against the
Walkers and the information against them was consequently dismissed.

The trial then proceeded on’the information laid against the appellant only .
and he was convicted. F
/ On appeal it was submitted on behalf of the appellant that the learned resi-
dent magistrate 1h_allowing the information laid against the appellant to’ be .
tried jointly with that laid against the Walkers acted in contravention of s. 22 (1)
of the Criminal Justice (Administration) Law, Cap. 88 [J.] and. that con- ,,

sequently the trial was a nu]llty'[ { For the Crown it was submitted that the .~

. learned resident magistrate was empowered under pars. {c)_ of s. 22 (1) of that .}

law to try the informations together as the word *‘different’” in that _paragraph :
fneant either separate offences of the samé Tatire or o&en(:esgf\t_he same type'.

and the three partiés tried were committing “three independent offences uncon-

aected With each other and 80 Were committing different offences. =Tt was &
ulgo contendad on behalf of the Crown that the witnesses involved and the facts .

of those three offences were so closely connected that the learned resid q

magistrate was empowered by para. (c) of s. 22 (1) of Cap. 83 [J.] to embark

on & joint trial.
Held: (i) the provisions of pars. (¢) of s. 22 (1) of the Criminal Justice

: (Administration) Law, Cap. 83 [J.], are inapplicable to the facts of thiz rase.

¥

The words *‘‘different offences’’ in that paragraph are used in contra-dlstmctlon
to the words *‘siziilar offences) used in para. (a) of that subsection and read'l
in this light the offences charged were not diffeyent offences but were all simila
and would therefore fall under para. (8) if they were committex the course of
the same transaction; "*)m .
(ii) the word ‘‘transaction'’ means ‘‘the carrying on or completion of an
action or course of actisu’’. On the facts of the case it is clear that the several
possessions of ganja by the several parties were separate and there is no
ev1denca}.‘nat the possession of one party was even known to the other. ' In
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- A the circumstances it cannot be said that the offences were committed in the

course of the same transaction;
(iii) the information against the appellant should have been tried separately

_and the joint trial was therefore a nullity.

Appeal allowed. New trial ordered.

B Case referred to:

(1) B. v. Brandon (1964), 6 W.I.R. 346.
Appeal from conviction by the resident magistrate for the parish of St. Ann.

H. G. Edwards, Q.C., for the appellant.
K. Atterbury for the Crown.

. C ECCLESTON, J.A., delivered the judgment of the court: The appellant

was convicted by the learned resident magistrate for the parish of St. Ann on
June 13, 1969, for the offenceé of possession of ganja, contrary to s. 7 (c) of the
Dangerous Drugs Law, Cap. 90. The prosecution of the appellant arose as a
result of a search carried out by the police at the premises of Herbert Walker
at Drumilly, St. Ann on December 4, 1968,

Corporal Anderson, having obtained a search warrant under the Dangerous
Drugs Law, accompanied by other police officers went to these premlses at
4.30 a.m. and after reading the search warrant effected a search in a room
of the house occupied by Herbert Walker and his wife Isolyn Walker. Ganja
was found in this room end both the Walkers were arrested for being in posses-
sion of ganja.

In house the appellant was seen sitting on a suit

He was searched by constable Lovell who found ganja seeds knotted

“in a handkerchxef in the left side pocket of his trousers, and a white paper bag

containing vegetable matter in the left hip pocket of his said trousers. He
was arrested by constable Lovell. The contents from both’ pockets of the
appellants were sealed in separate envelopes and taken to the government
analyst whose certificate stated that the white paper bag contained tobacco
and ganja. The amount of ganja was about  ounce in welghf, The handker-
chief contained seeds and other vegetable matter. The resin constituent
characteristic of the pistillate plant cannabis sativa was detected in the con-
tents of the handkerchief—ganja.

Both Herbert and Isolyr Walker were charged on one mforma.hon and the
appellant was charged on-a separate information.

At the commencement of the trial all three accused were arraigned and each

‘pleaded not guilty. The record disclosed that the clerk of courts stated that.

both cases arose out of one set of circumstances. ere is nothing on the
fecord to show that any objection was taken to the cases being tried together
or hat separate trials were requested. Thereafter, the trial of both charges
continued against the three defendants with Mr. Manning appearing on behalt
of all three accused persons.

Corporal Anderson and acting corporal Kecles,gave cvidence which was
confined to the finding of the gfm]a in the room cccupied by Herbert and
Isolyn Walker.

The trial was then adjourned to June 13, 1969.
followmg ~

“‘On 13/6/69. Crown offers no further ev1dence on infurmation No. 8773/68
: agmnst the Walkers.”

The record discloses the

The trial of the appellant was then continued and Constables Lovell and
McFarlane gave ev1dence of the sesrch of the appellant and what was found
in his pockets.

The appellant gave evidence on oath and was cross examined.
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“and Isolyn Walker.
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ﬁnly one ground of appeal has been taken on behalf of appellant and that
is that the learned resident magistrate erred in . allowing the information
against the appellant to be tried jointly with the information charging Herbert
It was the submission of counsel that the provisions of
s. 22 (1) of the Criminal Justice (Administration) L.aw, Cap. 83 had been con-
travened and that consequently the trial was a nullity. The subsection
reads :
‘22. (1) Where, in relation to offences triable summarily—
(8) persons are asccused of similar offences committed in the course of
the same transaction; or
(b) persons are accused of an offence and persons are accused of aiding
and sbetting the commission of such offence, or of an attempt to
commit such offence; or
{c) persons are accused of different offences committed in the course
of the same transaction, or srising oub of the same, or closely con-
nected, facts,

they may be tried at the same time unless the Court is of the opinion that
they, or any one of them, are likely to be prejudiced or embarrassed in
their, or his defence by reason of such joint trial."”

It is the submission of counsel for the appellant that in order to come within
the provisions of para. (a) of 5. 22 (1) not only must the offences be simifar, buﬂ
they must be committed in the course of the same transaction, and so the'
test is: was the offence of being in possession of ganja committed by the
appellant in the course of the same transaction as the offence of being ir;)
possession of ganja committed by the Walkers?( The same transaction would”
not mean that if the police searched several people one after the other .and
found ganja on them that their possession would be in the course of the same
transaction, because in that case, the transaction would be related to the
offender and not to the offence.
set out and commit an offence together or where persons are acting in a
common design or, are together and cO}nmlt an offence for their mutual benefit
and in furtherance of one transaction!
\ He further submitted that para. (b) of the subsection did not apply, and as
regards para. (c) it is his submission that that paragraph does not apply be-
cause these are not different, but similar offences, and in any event they were
not committed in the course of the same transaction nor did they arise out of
the same or closely connected facts, ”
~ It is the submission of counsel for the appellant that whether or not the
appellant had ganjs in his possession would depend on his own mental condi-
tion and physical possession and that would not be in any way connected with:
the fact of any one else having ganja in their possession.

It wes the submission of counsel for the Crown that the learned resident
magistrate was empowered to try the cases together under para. (c).

He submitted that the word ‘‘different’’ in this paragraph meant:

(1) separate offences of the same nature; or
(2) offences of the same type.

He submitted that the three parties tried were committing three independent
offences unconnected with each other and so were committing diffefent offences.
Further, the witnesses involved and the facts of those thrce offences were so
closely connected that the learned resident magistrate was empowered by the
subsection to embark on one trial. He submitted that if the court should
find that there was a defect in the procedure at the trial resort should be had
to s. 802 of the Judicature (Resident Magistrates) Law, Cap. 179 which gives
the Court of Appesl power to amend defects and errors.

It would rather be where several persons ,
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A The court is of the view that para. (c) does not apply
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We think thet the
are used in this paragraph in contra-distinction to

words ‘‘different offences’’ ]
Read in'this light, then clearly

the words ‘‘similar offences'’ used in para. (a).

the offences were not different offences, but were all similar, i.e. unlawful |

possession of ganja, and would therefore fall under para. (a) if they were com-
mitted in the course of the same transaction. T

B’ -If the learned resident magistrate was wrong in trying these cases together,

then the trial would be a nullity, and there would be nothing to amend under
| s. 802 of Cap. 179.
In the case of R. v. Brandon (1), the provisions of s. 22 (2) (a) of Cap. 83
arose for decision and it is interesting to note that Hexriques, J.A., as he then
was, in giving the judgment of the court had this to say ((1964), 6 W.I.R. at

C p. 849):

“Neither the industry of counsel nor the researches of the court in the
available time at its disposal had been able to discover any criminal case in
which the word ‘transaction’ had been judicially considered or defined. In
this regard however reference may be had to volume 10, part 1 of the NEw

_EnNeLisu Dicrionary, where, among other definitions, there is the following :
<£he carrying on or completion of an action or course of action’."’_

Counsel in the instant case states he is in no better position than was counsel
in that case and he has not been able to throw any further light on the meaning
of this word.

; The appellant was sleeping in a separate room from the other two parties
/t.vhen the police awakened them and there is no evidence that they had any
/ connection or WMP or association with one another
- before or during the events of the early morning of December 4, 1968. én
applying thj-_deﬁnition of -“‘transaction”’
instant casd, it is clear that the several possessions of ganja by the several
perties were separate and there is no evidence that_the possession of one party

¥ was even known to_the othel;? In the circumstances, we cannot say these

offéiiees wara-committed \in the course of the same transaction.

We are of the view that the cases should have been tried separately and the
joint trial was therefore a nullity.

The appeal is accordingly allowed, the conviction quashed ‘and a new trial
ordered before another resident magistrate.

G i Appeal allowed. New trial ordered.
H
R. v. BARIFFE (NO. 2)
[Court ©oF APPEAL (Waddington and Luckhoo, JJ.A'.', and Hercules, J.A.(Ag.)),
1 October 6, 7, November 12, 14, December 19, 1969]

Criminal Law—Evidence—Admissibility, al irial on indictment for assaull
with intent to rob, of deposition of Crown witness taken at preliminary inqyiry
—Crown witness absent from island at time of lrigl—Acquittal on indictment
for robbery with aggravation charged at first trial-—Identity in issue—Dcfence of
alibi—Discretion of trial judge to admit deposition of Crown witness absent from
the island at time of trial—1Vhether discretion properly cxercised in admitting
deposition—dJustices of the Peace Jurisdiction Law, Cap. 188 [J.], 5. 84.

mentioned above to the facts of the ;



