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In the Sutton Street Resident Magistrate's Court before

His Honour Mr. D.o. FlcIntosh on 30th November, 1989, this

appellant who had pleaded guilty on §th nugudt to an indictment

containing two counygs viz, count 1 Obtaining money by false
a ' '

retence and count¥ I1 conspiracy to defraud wasg sentenced to

cohncurrent tevns of Six monthsg imprisonment at hard labour. 7t

was averred as follows in count [ -

N
"with intent to defraud, obtained from
Joe Gibbs (sic) Ccash $35,000 by falsely
Pretending he wasg a5 custums spert (sic)
and in a position to Secure the release
of a motor car, to wit 19gg Toyota
Cressida motor car;"

-

.and in count Ii ~

"on various dates between February ang

april 1988 ip the parish of Kingston /
conspired with other persons to defrand

Joe Gibson of $35,000."

issed the appeal and intimated

We. have now done so,
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The appeal is taken against the refusal of the

- Resident Magistrate to allow -the appellant to withdraw his plea

of guilty, restore his original plea and allow the trial to

continue. The relevant circumstances are these: The appelliant

first appeared before the Resident Magistrate on 3rd August, 1989°

when he pleaded not guilty to both céunts of the indictment. The

clerk of the courts opened to the facts and called two witnesseg

over the next two days when the matter vas, at the request of

Mr. Witter, adjourned for continuation on 8th dugust at 1o:00
Mr.

a.,

Witter neither appeared nor made any communication whatever

with the court at any time on that date. The Resident Magistrate

having stood the case down until 2:45 p.m., required the

appellant to continue the crods—examination of the victim which

had been begun by his counsel. The notes of evidence suggest

that most of the second day of hearing was taken up with the

Cross—examination of the viectim by Mr. Witter. The effect of the

appellant's cross-examination was to show thqﬁ he had made -~

attempts to make restitution although he had'not in fact, made

any payment. it was at this juncture that the appellant pleaded

guilty and asked to be allowed to explain. He is recorded as

saying (p. 11) - e

".........5pa58ed on money to nston Kerr who
sent him to complainant in the firsv place
and Aston Kefrr: 'is now missing. . -~ ~
That he has a B.Sc. in Business
Administration - Masters in Economics.

recover the motor vehicle - that because of hig
relationship with Mr. Gibson if he did this,
whereas he would be: saving Mr. Gibson over
$200,000.00 Import duties. My, Gibson would be

reluctant to pay him the $35,000. 00 he would be
charging.

He told me to tell Mr. Gibson he woulad
recover car for $75,000, 00 then $35,000.06 - so
I did as he asked,



" He said after M
the remaining
$10,000.00 from 1t.

- Gibson got hig
$35,000.00 he would give

car

I did it to get $10,000.00.

The leavned Resident Magistrate PoOstponed

when -,

appellant be allowed to change hig plea,

flagistrate did not accede
Supreme Court could then stop the court
the accused havin

charges.

The appellant fjileg an affidavit in thisg

he

by the Resident Magistrate.
to
we viere furnished,

Thié
remarkable
hereaf:er. The appellant in Paragraphs

as follows -

"1, That on the 8tnh day of

the continuation of my

absence of Iy Attorney-

without the benefit of
Or guidance ag
defence,

to that request,

g entered an unequivocal plea of

sought to impugn the notes of evidenc

This Court referred this

the learned Resident Magistrate for hisg

atfidavit which plainly was drafted by counsel ig

to the legal

I changed My plea to one of
Was convicted on both Counts

sentence to 14th August

Witter~finally appeared and requested that the

but the Resident
He said that only the
from

passing sentence,

guilty to the

Court in which
e taken at hisg trial
affidavit

comnents with which

a

document for Teasons which will become,self-evident

4 and § thereof Swore

August, 1989 at

trial, in the

at-Law aforesaid ang
Professional advice
efficacy of my
"Guilty,'
of the

“indictmenc and remanded in custod

Sentencing,

That I altereq my plea
without advertence

of the Learned Reside

attendant or relevant
followss -

(a)

atternoon
aforesaid,

nt Magistrate.,
Circumstances were as

Upon the rYesumption of

to one of "Guilty"

to the distinction in

law anag fact between the yosg
alleged in the saig indictment,
because T was confused,

- 0of the moment and the in

pective offences

I did so
unnerved by the terror
timidatory attitude
The

Wy trial in the

of the gt day of August
the Learneq

Resident Magistrate




(b)

(c)

(d)

"insisted that I continue and complete
the cross—examination of the Complainant
Joel Gibbs, which Cross-examination had
been begun by my sattorney-avc-Law
aforesaid. I asked the Complainant if it
was not his view that i had been tiricked
into the dilemna I was in, by one Aston
Kerr, about whom he had testified. His
Honour directed the Complainant not to
answer the question. I felt intimidated
not just by that directive but by the
stern manner in which the Learned
Magistrate gave it, as well as regarded
me.

I proceeded to tell him of efforts I had
been making to restore the Complainant‘s
fnioney. Thereupon His Honour asked Mr. Gibbs
and the Learned Cler) of the Court whether

. O0r not this was so and both replied

atfirmatively. The Clerk of Court then
pProduced a letter which the Learned
Magistrate read. He then commented thai it
was "woerthless." 1 explained that my wife
bad reccatly died tragically and that T was

- awaiting the proceeds of certain policies

¢f insurance Payakle upon her death. His
llonour then ruled that the letter Le
admitted in evidence as "Exhibit 1."

The Learned Magistrate then addresscd me
thusly: "Mr. Johnson, so0 yeu diaq receive
the money and authorise this letter
(Exhibit 1) offering restitutions" 7
replied: "yes, sir." He then asked if .
wished to change my plea. 1 replied:

"Ho, sir." His Honour then said:

“Mr. Johnson, the case against. you is a
Very simple one. You received the noney
and you have pPromised to make restitution.
You are gquilty! Do You want to change your
plea and stop wasting my time? You are
guilty, Mr. Johnson!

I then told the Learned 1
had at all timesg admitteq receiving the
money but that § had apn explanations: that

I had been tricked and was not a party to
any deception or dishonesty. Hig Honour
asked for My explanation. "3 hag commencead
my explanation by telling the Magistrate how
I came to be tntroduced to the complainang
by Aston Kerr aforesaid, when llis Honour

in an impatient mood, told me that he did
not believe what 1 was saying. Directing

‘ gallery,
:'Do you believe
guilty?" That

lagistrate that 1

the Learned Magistrate asked
him?  You don't think he is
yentleman, who had been seated Lo the gide
of the dock, rose, shrugged and sajd;
“Could be. Could be not., | don’t know,
Your Honour." j ripple of laughter ran

through the gallery,




"(e) His Honoui then said to me: "Well,

' I don't bhelieve you. You are clearly
guilty. nhre you going to change your
plea or not>2>" Thereupon, resignedly, [
said "Guilty, Your Honour." AL no time
whatsoever afier ny plea of "lot Guilty"
at the beginning of my trial on the 3id
Of hAugust aforesaid, was 1 formally plecaded
to the counts ag alleged in the Indictment
Separately, or at all. In the event, wvhen
I said: "Guilty, Your Honour, " in the
circumstances delineated at Parayraph 5
(d) hereof, 1t can scarcely be suggested,
I say respectfully, that I was entering
unequivocal plea to eithor Count. After
my change of plea, the Learned Hagisirate
further remanded me in custody, for
sentencing."

an

According to paragraphs 4 and % he changed his plea because hia

was denied legal advice having regard to the absence of his

lawyer. Accorcding to paragraph 5 (c) he stated that he did not

wish to change his plea and so stated but eventually because of

the intimidatory and derisory attitude of the Resident Magistrate,

he succumbed to fhe pressure,

The comments of the Resident Magistrate as they

celated

to these  paragraphs were as follows -

"Paragraphs 4 and 5

This trial commenced on the 3rd day of
August,; 1989 and was continued on the
fth day of Rhugust, 1989. On that day it was
adjourned to the 8th day of iugust, 1989 at the
request of the Defence ALtorney.

On the 8th day of sugust, 1989 the Lefence
attorney did not attend. The hccusea had not
heard from him. The Clerk of Courts had not heard
from him. The court did not hear from him.

The case was stood down until 2
await the Defence nttorney. &t
continued without the Defence it

:45 p.m. to
2:45 p.m. the case
torney.

The hccused wag asied if he wished to cross
examine the wiinegs - the Defence Attorney when
he was last present had indicated an intention to
Cross examine that witness further,

It seemed clear that:

. . the ‘Defence Attorney
had abandoned his client.




" After his cyossg examination of the witness
the kccused man elected to change hijs Plea. Thi
was of his own volition,

Accused must have hadg discussions witch hisg
httorney before the trial. During the trial he dig
have discussiong, The charges vere explained to
Lbim, The Clerk of Courts haag opened to the facts,

Cf more relevance ig the fact th
is an educated man (sew evidence
Carl Stone).

at Johnson
of Professor

He was not intimidated inp any way by me. [e
Was not terrcrized by me at any time.

(a) ‘'This aiq hot take place.
(b) The Record speaksg for itself,
(c) This isg not true."

With respect to this extension of the record, we take the position

to be thus. where any conflict ariseg between the Kesident

Magistrate'sy notes of evidence and hisg response to the appellant's

affidavit on the one hand, and rthe dppellant'sg affidavit on the

other, we are bound by the noteg of evidence and/or \je Resident

Magistrate'sg comments, (e appreciate that there are or will be

/
Occasions whern Crrors in hote-taking wil) arise, but what is

sugGested has Occurred in thig case,; jg altogethey of a different

character, it ig an account of unjudicial conduct on the part
of the Resident Magistrate ip Coercing an unrepresented accusaed
to change hig Plea. ohig Resident Magistrate whe is a senior

and experienced Magistrate, has stateq categorically -

"He was not intimidateq in any way by ne.
He was not terrorized by

me at any tige. "

We do not think it can be doubiad that if such conduct yrore

pbroved, that ;| would be tegarded as other than cendering the

tirial wholly unfair and result. inp the conviction being quasheq

and the sentence being set aside. 71n thisg case, the Resident

MHagistrate hag denied any intimidatory language or actg
"in terroren® calculated to coerce thisg appellant. to Qquiet
submissiveness SO0 that he pPleaded guilty whenp he woulg rathey:



have not. We note that the appellant has not shown that the

notes are an inaccurate representation of what roolk place at

the trial but attempts to extend the record by includihg
¢xplanations c.g.

"that he had been tricked by some other person

and was not a party to any deception or dishonesty—*

(paragraph 5 (&)). This explanation, we would observe, he had

not chosen to put before the Magistrate after his plea of guilty.

in our view, by the affidavit filed, the appellant was intending

to present arguments how he came to plead guilty, iather than

endeavouring to provide for the: benefit of this Court, a faith-

ful and preferably contemporaneous record of what transpired

before the Magistrate leading up to his change of plea and the

explanation proffered by him thereafter. 1In the result, we are

hot prepared to act on material other than that provided by the

Magistrate's notes of evidence.

Even if that approach were held to be incorrect and we

were wholly to accept the affidavit of tvhe appellant, we do not

think it would assist him for it did not demonstrate that the

appellant was labouring under any sense of misapprehension as

to what he was doing. He was well aware that he wasg pleading

guilvy to the charges for he explained his 10le in the conspiracy
to defraud Mr. Jgoel Gibson and was endeavouring to make

restitution in whole i.a, ($35,000) not, be it noted; to the
ektent of his stated financial Lenefit of $10,000. Lowhere

in his affidavit is the nature of hig mistake explained, save

a3

to say in paragraph 5 that -

"he altered his
the distinction
respective offe
Indictment."

pPlea without advertencoe to
in law and fact between the
nces alleged in the said

Ve are not able to appreciate what relevance the distinction he
mentions, has to do with his admission of guilt. Hig

explanation to the Magistrate revealed that his financial share



in the "scam" was limited ip financial terms to $10;000, even

S0 a not inconsiderable sum. Jle admitteqd candidly that he was

required to tel] Mr. Gibson lie to induce hin to bParticipate

at all, namely that ji¢ was Kerr who would be naking the

arrangements and net hiim.,

Against that background, We can now Procead to consider

the grounds of appesal argued beforo pyg with much pertinacity by

Mr, Witter, Counsel submitted that the Ragistrate failed

either to fecognize that he had a discretion in allowing the

Plea to be withdrawn or failed to exercise lig Giscretion to

allow the change. 17hig he said wag mnade plain when the Magistrate

ruled that only the Supreme Court could then stop the court

from Passing Sentence, but also said that he wag "functus

Officio. ™ Hr, Witter relied on S{an infant:) V.

—

Manchester City
Recorder g Ors. (1969) 3 i1l B K. 1230 in which Lorq Reid ae
———==tL & Ors.

P. 1234 stareq the rule as follows -

“that the accused can apply at any fime before
Seéntence tgo clhiange hig pPlea or guilty anq that
it is for the court then to decide whethey
Justice requires that should he peirmitteq,

Wi think the lay is Clear that gz judge hag gz discretion

to allow an accused to withdraw gz guilty plea and enter g plea

of not guilty: R, vy, McNall (1954) 1 W.L.R. 933, In that
—~¢ lcNally
Ccase Lord Goddarg c.g., stated the law in thege terms -
"..........The question whether g Plea may he
withdrawn Oor not jis entirely a matter for the
trial judge. 71f the court came to (he
sion that there wag 4 Question of nistake or
misunderstnnding, or that it would be desirable
On any ground that thevprisoner should he alloweq
o join issue, No doubt the court would allow
him to do ijit, For example, it hag been known for
4 prisoner chargeq with receivingvstolen goods
Lo acknowledge that he raceiveg them, ang to
plead guilty, adding "bui 1 did nct know that

they were 'étolen.'" In such g case the trial

Judge mighy well allow the Prisoncer tg change }ig
i-lea, but it ig entirely within the discretion

Oof the judge .,




Further, we do.not doubt that that discretion also applies where

a plea of "not guilty" is first entered, which is then changed

to one of “guilty" and again sought to be changed co one of

“not guilty." Whatever the situation, the important question

will be what are the considerations which should incline a judge
to exercise his discretion to allow the plea of not guilty to be
withdrawn.

Vle think such a plea may be withdrawn if it was entered by

mistake. R. v. Clouter & Anor. (1859) Cox's C.C. 237 - In that

cdse, the plea of yuilty was allowed to be withdrawn under a

misconception of the nature of the charge, the appellant having

stated that when he pleaded guilty Lo a charge of forgery, he

merely meant to say that he was the person who had utterred the

document, he was ignorant of the fact of its being forged. i,

common exaimple of this is the "guilty with explanation” plea

usually made upon a charge of assault or wounding. The

explanation is then offerred that the injured person hit or cut
/’

the offender first. 5 judge invariably directs a plea of not

guilty to be entered and pProceeds to trial.

Sce also R, v, Rapp
(1923) 4 p.1..10. 1033.

Because the law attaches such importance to a plea of

guilty in open court, no further proof of the accused's guilt is

called for. It is essential therefore

that that plea should be

—]

madc¢ witchout pressure. It was held in R. v. Inns (1974)

Cr. App. R. 231 that when an accused makes a plea of guilty

under pressure and threats, he does not nake a free plea and the

trial starts without there being a Proper plea at all, and all

that follows is a nulity.

We would include under this head a

situation where the court Suggests that on 3 plea of not guilty

that that Plea should be withdrawn and a plea of guilty entered.

Sc¢e R. v. King 15 Cr.'

App. R. 13 where it seencd also that there



the charge.

In our view therefore, unless it can be
appellant wasg coerced into pPleading guilty
acting under some misconception of the nature

bPlea will be held to be Unequivocal,

it woulqd
tion not
Tameside

689. We

of O0'Connor J.,

was a mista

be entirely Proper for a court to exercise jtg dis

think our view of the law is r

=10~ -

ke on the part of the accused as to the nature of

chown that the
Or entered such a ple:
of Lthe charge, the
in those circumstances,

SCre-

to allow the Plea to be withdrawn, See R. v. South
—=_T"» so0uth

Magistrate'sg Court, ex parte Rowland (1983) 3 All ELn,

einforced in the judgment

in P. Foster (Haulage)"gtd. V. Roberts (1974)

2 K1l E.R. 751 at pp. 754 - 755 -

" In my judgment,. a clear distinction must

be drawn between the duties of g court faced

with an equivocal plea at the time it jig made

and the exercise of the court's jurisdiction to
permit a defendant to change an unequivocal plea
Of guilty at. g latey stage of the Proceedings,

A court cannot aceept an equivocal plea of guilty:
it has no discretion in the latter; facegd with an
equivocal Plea the court must either’ obtain an
unequivocal pPlea of quilty or enter a plea of not
guilty. For g Plea to be equivocal the defendant
must add to the Plea of guilty a qualification
which, if true, may show that he is not Gullty of
the offence charged. jp example of thijg type of
where a man charged with

i cads "guilty to
handllng but g didn‘t know it was stolen." 71

is not every qualification which makes g plea of
guilty equivocal: for eéxample, the burglay charged
with Stealing Spoons, forj:g and a Camera, who
pleads "quilty but I did not take the camera" jig
making an Unequivocal Plea to burglary. Once an
Unequivoca] plea of guilty hag been made, then
the position is eéntirely different, From thig

' Sentence hag been passeq the
court has power Lo permit the ple i
“hanged (o one of not guilty, but

i Lt t the exercisge of
this power 13 Clretea 7T . C

, L x Atter of discretion.
This is clearly stated by ai& OT tiem. 4

T A
in S(an infant) v, Manchester City kecorder. Th
that case the appellant, aged 16, had pleaded
guilty to attempted rape before g juvenile court;
the hearing was adjourned for three weeks for
reports and on the adjourned hearing the appellant
was legally Fepresented and hig solicivor applied
to withdraw the plea of guilty on the ground that
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“the youth haq made many Previous spurious
confessions and that hig confession of guilt
was unsafe. f7he justices refused the applica-

tion on the ground that they were functi officio
That decision was

and had no bower to grant it.

upheld in the Divisional Court but the House of
Lords allowed the appeal."

What clearly eémerges is that the Magistrate hag a2 discretion

which he must exercise.

»

Mr. Wittex contended that the learned kesident Magistrate

failed to exercise hig discration because of his erroneous view

that he was "functus officio." 1t Was clear as well he argued,

that the appellant pleaded guilty under a mistake,

In our view, when the learneq Resident Magistrate used

the term "unequivocal plea of guilty", he meant (o convey that

he wasg satisfied that the appellant was perfectly well aware of

the nature of the charges against him anqg meant to confess hisg

guilt. We note as well the pPhrasing of the ruling -

“in all the circumstances; (the court) falt
obliged to proceed (o sentence."‘

We cannot in the light of that language, agree with {he

submissiong of counsel. In our consideration of counsel's

Ssion that the Resident Magistrate expressed the view that

he was "functus," We would remark that the Resident Magistrate's

notes do not record hisg making any such statement. yhag the

hotes do record is Mr, Witter's putting that forward asg g

Gloss of the Magistrate'g Views which he haq eXpressed earlier

to counsel jinp refusing the application to allow the Plea to be
withdrawn.

We very nuch doul;t whether the Magistrate could have

used such a tern when he had 1o continue the trial by considering

and imposing Sentence,

When he Wrote what: he described as

"Findings," he used the phrase "irrevocable" in relation to the
pPlea of quilty. we think that adjective must have been used

as a synonym of "unequivocal" because he found th

mistake by the appellant as tg the n

at there was no

ature of (he charge. Je
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pointed out (at p. 25) that -

" There ig
Case that My,

the complainan
be able to obt

no denial|of the pro
Johnson ob§ained $35,
t- by false%y Pretendj
ain the release of hi
There is no denial

‘that
to this Conspiracy,

iAston
barty

In an
man by #11
guilty,

Y event the pr,
accountg gave

isoner an
an irrevoc

of the appellant., ye think what thefappellant

Resident Magistrate Was quite clear in that j¢
i

[
was not the prime mover. But he knew that hisg

Kerr's Credentialg,
was not insensible to the appell

and a M,gc, degree in Economijcg,

|
Mr. Witter's attempts to ghey that thjg appell

youth, Providing
his victin that wag the bosition, Th% Crown'sg

did not tally with the appellant'g E

acTount nor
argument accorq With the facts ag disc¢logegd by
seems tg US, plain that the appellantihad admi

a very early

The appe1;

secution
000.00 from

ng he woulq (//\_~‘/*ﬂ*
S car for him. -
Keryr was

intelligent
able plea of

never altogather
the state of mind
Stated to the
showed that he

CO-conspirator l

ations - a B.sce.

We bere Not persuadeq by

ant was some naive
ant never told
Case at a]) eventsg
did My, Witter'g

his client.
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Mr. Witter also tried to show that the Crown had not
proved its case when the appellant pleaded guilty. This
desperate argument ignores the fact in this case that the
prosecution had opened to the facts. Thus the appellant was
well aware of the facts to be adduced against him. In any
event, we do not accepﬁ the arguﬁent. There was sufficient

evidence of the nature of the fraudulent scheme and a confession

<

of the appellant that he had received the money pursuant to

the scheme and that he would répaykib;a“ﬁut £Hat argument fails
for another reason, which we have already given namely, that

the pea of gquilty is an admission of guilt and renders further
proof or the calling of further gvidence wholly unnecessary.

Counsel has said everything which could be said on

behalf of the appellant, and to what he has urged, we have given
careful consideration. But we were satisfied, for the reasons we

have stated, that this appeal cannot succeed.

L Cotmnm o
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