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IN"THE COURT OF APPEAL™

T

'1_.SUPREME'COURf“C}Vjpzapﬁ7AEFNQ£13/88.

' .ffBEFORE‘ The Hon.:Mr. Jus?:ce Rowe - Dre;fdeﬁf JEIETLRNER
e ~The Hen. Mr. m+me0mmmﬂ L F j“_”i,:tgf e
The Hon..Mr. JusT;ce Foerg_J A : SRR

'fffBE—wsEN,-q_}'.;"“"'PACEN PROMGTIONS !iMETPD _ff;ff?,f  DEFENDANTS/
S L APPELLANTS
CAND e POBERT DABDOUB st

 ?)5“§f? ';ﬂf”fff :'7“%E ““TORNEY G:NERAL S elaTiFF,

B RESPONDENT

.'- ;C RaTTrov. Q C., & Andrew RaTTray for The appel%an?s

”fﬁfMéﬁthf21 22, 23 24 May 24, 1983fi;gffff;.ff”-“

1_;;;-CAMPBELt;*J;A;f;,ffL

On December iG 1987 The ATTorney Generoi by Or;glnaT:ng Summons
~r}'on behalf ﬂf ?he Accounfan? General :oughT 2 dec!ara?uon Tth = Q'Q*"L;'
'f-"Pursuan? To The Ar?lcies of 5500|aTlon 3nd
n-,"re!evanf amendments of: Paccng Promotions. 0 e
o CLtd,othe Accountant General as the hotder L
of shares issued by The said Racing e
.. Promotions tc the Jockeys Assoc&aTion of -
Loodamaica, The Thoroughbred Breedors3;.f' -
. Association of Jamaica and the Jockey Cuub
. of Jamaica.Ltd.) is fawfully entitled 1o .
. appoint S directors to the Board of RaClﬂg
S Promotions Ltde, in. ﬁccordance wsfh ?h
.sald Arflcies.? _* : oo

By her affidaV|+ of even dafe supporfed by exhtb:fs annexed
Tharefo, The AccounTanf General deponad To The underwenfaoned relevan?

:fﬁmaTTers namety




:-f}g“-Thaf #he respe@Tlve Sharw hOfd*nQS in

. Racing: 53romoﬂons L*d., (hereaffer

”T'ofca%!ed HRPL“) of the Thoroughbrea

e Breeders: ASSOC|aTton of Jamaica lelfed
ithe Jockeys Association of Jamaica, and
oo the Jockey Club of Jemaica. Ltd.,. were.
T?r_Transferred to her on October 24, _1985
v November 7, 1985 and:duly 14, 1987 ..
' -i;respecf:vely by duly executed Transfers ;-"'
oo whichiwere deposited with and. approved
- by the Board of Directors of RPL'at
o their meeting on July 22, 1987, - The
© .- executed transfers and. The letter from
© . RPL informing her of the approtal of
'”fjffﬁe Transfer were: duiy exhlbtfed

PR g;nﬁThaT new share cerflf:cafes in respecT

- .of the shares Transferred were. issugd”
o tel hersbys RPE and- she isin possess&on
cofethe same,  They are dated July 23,

"Tj{1987 and are. exhlbafed To her affldavsf

c3;5LTHa? pursuan? To ArT;cle 82 of fhe :
,~ﬂfjoAr+lcles of Assoc:af;on of REL as amended
. cniMarch 29, 1976, she, in right of her ;o'__
}ﬂholdlno of: The Transferred shares, beoame
Aorentitled ?o appoint and remove five
idirectors; nameiy three in. r:ghf of' her
-+ holding of the: shares oraginaily held by
Suithe Jockey Club of Jamaica. Ltd., and one
- .each.in right:of her holding: of the =~
fh:fshares originaliy: held. by The Thoroughbred S
- Breeders Association of Jamaica: .and-the
"}fJockeys Assoc:aT:on of Jamaica. “;,'-

"*;i4;'5Thar The +hreg direcfors'represonflng the

o Jockey Club off Jamaica Ltds, one of whom

©was then The Chairmen of RPL, and the . -
Leotidirector roDresenfsng the' Thoroughbred

' '£Q;Breeders Association resigned and she

ol removed the director who was then represenf—o~""

'otng +ho Jockeys Assoc5a+|on of Jamalca.

““:?ﬁsﬁ;ﬁﬁThaT she exerc]sed her rsghf under The

“,aforesazd ArT;cIe 82 as" ‘amended; by: .
r’;ig*apposn?:ng f.lve new directors: and nofif:ed
RPL to-that effect by submiffrng to: RPL-

'3J;KT[IeTTers of appornfmen? in. relaf:on +o +hem._-"'

""lo”lé;f Tﬂa? on November 30 1987 hor appo:n?ed

'-:direcfors aCTlng on: her requesT PR
;reqquiTIoned dxrecfors‘ mee?:ng for ,'
December 8; 1987 but she was: tntormed by -

"”;'3ngPL that her appointments of the five

-”,?; fdzrecTors were not valid and. accordingly'
covisthes requ&S:Tton for .the: direcfors‘ moefing
-.Qﬁ_wouid nof be |wplemen+ed :




' 7.*'ThaT 1T is in. The bes? in+ere5T of: the
.. company thatothe: galidity of her
- appointments of directors should be’ _
: ;?adJud|caTed upon, hence h:r Orlginafing_-'
i Summons. S : sl by '

in an affidaV|T in opposa?:on sworn To by Mr.. Robert Dabdoub |
on behalf. of hImseEf and RPL he deponed To The undermenfnoned maffers---

8'31sl'Tgaf'he*is&aidirecfor-ofﬁRPL and is duly =
-authorised:to depone to the matters in
0 The affidavnT on’ behalf of RPL and h|m~-
sel‘f. _

'124=uThaf 100 shares were issued by RPL +o-
o othe Jockey:Club and 1007 shares: each_to-3
~“the 'nominee: share holders? of the o
- Jockeys Asscciation of Jamaica and the ..
© “Thoroughbred Breeders: Association of.
wonjamaica belng: associations inter al:a _
= _rbpresenfing var:ous racxng EnTeres#s,

- _33;:7ThaT The Transfer documenfs dafed 24+h- '
. October;, 11985 and November 7, 1985 -~
i1 signed by the Thoroughbred Breedors
e ASSOC|a+10n ofidamalca: btd., and by
7 Messrs. S.iHeslop.and C. Lindoias Vice .
o Presldent and:secretary ofithe Jockeys.
. Assoclation of Jamaica are not: valid-
- to effect. ?ransfers of .The shares as
- reguired by Article 27 of the ArTlcies
< inofrAssociation of RPL- becalse: :
C77 M Anthony Browneand: Mr. Vernon Da‘Stlva.
‘ .who .are The:reglstered owners of the '
“shares -in.question have not:executed: any
o transfersof Them:and: They are: The sole
S compefen? Transferors.- Ll

“_4.'~Tha? ne vaéad exTraord;nary Generai
o iiMeeting  was held on March 29,..1976: a? o
whict Article 82 of The Ar?lcies of Association of
'RPL:had been amended, consequen?iy the
right to appoint directors given by the
= amendment does not exist.  Alternatively.
o . even 1f such.a meeting was held and- the
L amendment was valkidly effected,. the
.~ amended- article nonetheless; on.a true .
construction;: conferrad: +he r!ghT To
~iappoint.directors solely on.the. nominse/
0 nominees ofthe relevant: assocnafions
. and.on:the Jockey Club of Jamaica Ltd.,
oritfs! nominee.’ Since the:Accountant
General was not”a nominee of these o
associations, she was nof entitled fq'f'"'
appoint directors even if she was a '
beneficial transferee of the shares in.
' quesfion..' :



e_such meefing and hi_

':indaspufably becomef wa

En reiaflon To +he shares Transferred To ?he Acooun?anf

'.B.General by +he Thoroughbred Breeders Assootafion of Jamaloa L?d., }f:".BBB
B-,(hereaf?er called "Thoroughbred") Mr. An?hony Browne whom RPL Sef B&..
3Bup as: +he enflfied roglsfered shareholder, deponed Tha: he was B
.'.admITTedIy The originai nom1nee shareho!der of Tﬁoroughbred BreedersmdfsB
:;ASSOCIaTlon (hereefTer calied The ‘éssoC|aTton")._ However,':n The :

-'B monfh of Aprtl 1085 he had Transferreo ?heSe shares To “Thoroughbred"i N
o_-and Thts +ransfer was_:orwareed To RPL under cover of a IeTTer from :;BT

B B“Thoroughbred” on Apr:l 15 9 B;J;B_'"

in reiaflon To The ehares of ?he Jockeys AssoctaTIon of )

3fo-JamaIca Mr. V rnon Dagsllva deponed ln an aff:davtt Thaf To Thc bes? '
-’i;kof h:s knowiedge and beixef He wes and srill 15, The regas?ered holder

Q;B of The relevan? shares'as The nomlnee of The Jockeys ASSOClaTiOD of

:'-orJemalca.. He furfher deponed *haT he was regis*ered as nom:nee shareho!derB
: f_:tn 1975 end has nof sngned any Transfer.;. He has nof au?horlsed enyone
.f;Bfo effec? 2 Transfer on h!s beha!f Furfher, The Jockeys Assocnafion of
: Jamaica has nof requesfed nor au%hortsed hsm To ef fecT eny fransfer.i-fﬁ:x”'”
a furfher aff:davxf bv The aforeSaud Mr. Vernon Da'Sztva he deponed Tha? B
.d3Bhe was' @ dlrecfor rf RPL from Sepfember,71975 un?i! December, 1979 He;.;ﬁ'
f:aT?ended a Board OT Oarecfors meef:ng on February 23 1976 aT thCh
f”_:meeTang tT was aoreed Thef cer+atn prooosed emendmenfs fo The ArTicles of :

f_ASSOCiaTion should be puT before an: Ex%raordlnary Generat meefing

"_ﬁ_;scheduied for March 29_ 1976.. He however receaVed no nofrce To aTTend anye_f

o

s”no+ aware of any meeT:n_

'_meefing been he!d he would from caroumsfences_menTioned by hlm, have

Mr. AIVin HunTer ln an aff:davn? deponed ThaT he is The nominee :

dregnsfered sharehoider of 100 shares :n RPL on behalf of +ne Grooms' _]-
; Assoc;af;on of Jcmatca Stnce 197 ' He rece;ved ho noTace of any '
-”Exfraordlnary Generai Meeflng of RPL heid “on or eround Marcb 29 1975"ﬂ

"'3;nor is he o?herwise aware of any such meeTang.,_- -

hav;ng beenrheid Had any'f’-



F%naiiy, Mr. Paui SalTer deponed 1n an affidavxT Thaf he is
the manééer of Horse Racing PromoTlons Limi?ed and Thaf on June 28
1985 he was apposnTed receiver of RPL by The NaTlonal Commercial Bank.
His recetvershlp ended on Aprsl 30 398?.: He fur?her deponed Thc+
minuTes of RPL daTed Murch 29, §9?6 show fhaT ?here was an ExTraordInary
-.General Mee?lng convenad by no?tces and ?haf ?hereaffer sn a ieTfer by
'.RPL To iTs Iegai advus r Mr. Bryan L Ashenhetm da?ed February 3, 1977
RPL assar?ed ?he vaisdl»y of The ExTraordinary Gencral Mee?tng 'He j
said fur?her that- in relaTion ?o ?he Dlrecforsi mee?tng at wthh the
Transfers were approved *he M|nu?es of The D;rec#ors'meeTtng dafed  f
22nd Juiy, 1987 rovealed ?ha? Mr. Rober+ Dabdodb was. presen? and ?he
: approval of The: ?rans%ers was w;ThouT diss;nf PhoTocopaes of #he
.:Minu?es of fhe ExTraordxnary Genarai Meefirﬂ daTed ZS?h March 3976 +he 
| lieffer of RPL +o i?s legai adViser, and The mlnufes of ?he Dtrec?crs' , "
:; eaT;ng held on Juiy 22 %987 wcre exhlbsfed To Mr. Sa!+er s affxdavaf
- The Orlolnafing Summons was hnard by The Honourab!e Chie% JusTlce
i ; beTween.January 7 ond 15 1988 and a declaraflon was qranTed as prayed by .

5f  The Accounfanf General The f:ndings of The learned Ch;e¥ ducfice are

“f---sTaTed hereundor-3' 

.*j“fQ ¢xfraordinary Ceneral Meefxng he;d cn 29+hf1“"’5'
> ;@1Warch 1976 VQEid._wgu

. ¢-:2; *Resolu+ion passed at Extraordinary. Generaiig-.'
'.ﬁ__NebTang amend:ng ArTnclc 82 va{:d.. E

B A? a NeeTing of - fhe Board of DlrccTors of :
- RPL-the trensfers from the Jockeys. .. .
... Association, The Thoroughbred Breedars .
- Association Ltd., .2nd the Jockey Club of . = -
" Jamaica Ltd., to the Accountant General
~..were considered and accepted by the
- company. The company, RPL issued share’
certificates to the Accountant General
. stating Thet the- Accountant. General Was
-.now the Registered Holder of: The: '
: respecf:ve shares..;



e 174:.

:Thc company cannof now confend Tha+ The
- Accountant General is not the holder of
- the shares: spec;fied in ?he Three share
' cerftfica?es. S

' The fac? Thaf The company fa:ied To place

" +the: name of: Tha Accountant Gensral in- the

RegnsTer'does no# affect. the enT:TtemenT

 of the Accountant General +o' name DirecTors e
“to.the Board of RPL. The failure to = '
zﬂ.ragtsfﬂr was due: To negtec? rafher Than g
'-{_refasai._; SRS L '

;.;There Is no resfrsc?ton on’ Th° ?ransfer
sonofs shares. *Ihe AccounTanf Ceneral .88 the

Lfbghoider of the shares issued to:Jockey Club -
oo of JameicarLidy, the Thoroughbred Breeders
'”g'AssocsaT:on Lide,. and “The: Jockeys

- Association fs’ enTt#Ied to.appoint. Three :

o directors:with respecT Fo the Jockey Club ;-
.ooof Jemaiea Ltd., and one’ -each in respecT
.. of the Jockeys Association and the S

y}jThoroughbred Breeders Assoc1aTion LT‘ “,;V SR

Agalns? ThIs Judgmenf Tha defendan?s appeai on The undermenf:oned grounds

nameiy.'aa-:;a.afﬁ::?

Caw i re;ecflng “the preliminary pcin+ Q;+3“U
L ralsed: and argued- by The' DefendanTs/ -

.+ Appellants and in: holding that the "1
- matter could ba hearc and- defermlned on:"*-~

an Or[glnaflng Summons - broughf for the

- purpose of the. construction cf the

o Articles: of | ‘Association of Raclng i

Promotions Limited and the amendmen?s ;;;ﬂ Sl S
5_;+herefo, as. 1? had no JUFESd[CTiOﬂ._'ﬁ*”m""”"”m'f"*

jThaT The iearned Chlef JusTice erred ,n-JTV’

.afThaT Tha Iaarned Ch:of JuSTICe erreo f:e?iaﬁw]-ﬁ;j-;.p;.u--
“-inilaw’in granting the Declaraf:on

?a;praved and the remedzes soughf in ThaTrﬁfffof' '”"""'¥"

;'>€Q;(a) The Accoun+an? Gencral was no?

S Articler 82 (4) of the Ari‘t_cleé

T lthe holder or: ho%ders cf the .
©shares in the company - issued:
toithe nominee or nomznees‘ of el
- .the several associations “1,~}@j;

“ raeferred tc in:the amended e

: ;fa~fof Association of Racrng L S
“-?5&Pr°”°?1095.leiTed L




:7.;. i

Moo (b)) The Accountant:Generali is - 0
S ‘notra-nominesiof The{j- S
severaliassociations’ AR
referred to in the amended[-f' e
Articie 82 (4) of the -
Articles of ‘Association of
Rac;ng Promo?lons Lsmlfed .

(c) In any even? The Said o
-~ camendment ‘was: inV“!t and'[-”
*'of no:. Eegai effec+

- 3. That the Iearned Chief JUSTIC” erred in
o law'in failing to exercise his discretion .
ooundersSectient 531 (d) of the Judicature:
o kCivi b Procedure) Code and in not reTuSIng
.+ The Dgelaration and the' remedies. prayed_.
"1n The Orlg;nafrng Summons. BSER

];_&,: ThaT The flndlngs of ?he leerned Chtef g-j'”'
cooolustice: as:handed: down inihis” decision. S
- onthes 15th- day of: January, 1988 cannct & -
- reasonably: be. supyorfed by The eVJdencef
:acouced " E RN .
foh regerd To ground 1 Mr. Ceri Ra?fray submtffec Thaf The
form.in whlch the De cleraf|on is soughf nameiy ”as The hotder of The

-shares"; obscures ?he True sITuaTion and is: erroneous._ Becausc of Thts .

" obscurrfy, 2 SITuaTion as posTu!aTed which as pre-eminenfly sulTe to

_The procedure of en Origtnaf:ng Summons SInce |f The pos?ule?e WaS correeff_ef
s alf ThaT wouic be Jnvolved wouid be a consTrucfton of an tnsfrumenf name[v- 
3;-+he ArT:cIes of. Assocrafson of RPL more parflcular!y FrTnc[e 82 {I) es f;e.
:eamended He submlfTed, however ThaT ?he correc+ S:Tuaflon is #haf in'f5'

order. ?o deTermine wheTher +he AccounTanT General xs enf:TEed To appoint .

o dlrec?ors pursuanf To ArT;cle 82 as amended imporfan? quesTIons of fac? '

.have flrs+ fo be dec:den Such facTs are. whefher The AccuunfenT General

1 . Thc>s hc:tdér of The snares |n quesT:on and whefher ?here was In |
facf a vaild ExTroordindry Ceneral Meeftng heid on March 29 1976 aT

_whxch ﬁrflcle 82 of RPL had been amended.; He said ?oc, ThaT The exlsfence-
-of a. compe}ixng need ?o deTermlne These fac?s, whlch are dispu?ed makes__
.The oroceﬁure by ch ot Ortgnna?lwg Summons under secT;on 531 of +he
'_Judlcafure (Ctvil Drocc,dure Code) LuW :mperm155|bie because ?he sasd
:-seeflon”confers JurrsdJcTIon on a ?r;el Judge Tq en?erfain.?his:procedure_ -

only where a pure matter of construction is .invoived and. where the  .~




-_8_;-.-_..

'Q_deciara?ton wti! se??fe The depufe be?ween fhe parTzes. Thts _
“__prlnciple is. no? affec?ed noTw1ThsTandtng SecTzon 531 (c) whsch IS fo

:tfhe foilowzng effﬂcf'-r--' 

'-"531 (c) The appilcafion sha!! be supporfed
: " by’ such e¥idence as The cour? or a )
Judge may requlra Vo -

s Ra?fray retles in supporT of hlS submissloﬂ on +he

“.:'_prxncrpie enUFCIaTed by WarrlngTon J., in Lewas Ve Graen (1905) 2 Ch

L 340 which huS been aﬁocfed and aopl;ed by Cour#s zn our reg;on. The_._U '

” _prtnc1pie is. sfafed ?nus aT page 3&3

. ”ln The f|rsT place The ord@r is confsned foi_-
- guestions of ccnsTrucTion._ Of course, ' in a
o sense, avery auestion of consTruc?ion may - o
“involive: scine quesTion of-fact.: 1T may be a* T
- question about which: there is no. dispute,
CLbutiintorder to raise. any. quesTton of. _
. “construction some facts . must be proved o SRR
o edmitied.. But for all that, the order is =
~o 7 confined torenabling the cour+ o d@c1de _ C
. quesTicns of construction and nothing eise,fi;
- and the order does not enable the court to . .
- grant any relief, it can only determine the . .
.. guestion of construction, and deciare The s
~“n;r1ah?s of ?he Parfles.”_“;f.. : '

l: tS ciear howevar ?haf Jarringfon J., was nof Iaylng down a

'_iiér;nc;pEA as wzde as ThaT asserfed by Mr. RaT?ray wh[ch wouid make The
'i -;?fprocedur° inanpropriafe in every caSe where Thc defbrmlnafeon of some facTs.
  an The course or Tne proceedlnos WuS =3 necesgary.exercase infegral ?o ?he_ 
z:deTermlnafion af The quesfiwn of consTrucT|on. WhaT Warrlngfon J.,
'-saying ;5 Tha# 3* ?he quesflon Tc bc cons?rued wnl! noT compte?ely
":'t;deTermlne The I;Tloaflon beTwoen The parTies, The proceﬁure by way of
"f ;Orig|naT1ng Summons IS |napproprla?e. Thls was Thﬂ SITuaTion before h|m 
'.J--and h:s dec:sion was manef@s?!y JusTffled from: The fac#s in Th& case anG; '
1 ff_from hts analysxs and accepTance of The conTenTlon of The respondenT .-'J ”' "

‘fffherein."



9.

'ﬁf The facfs were Thaf Mr. Green, execufor and Trusfee of a’

'wiil An which +he Tesfa?or s nephew was glven a glff of doub?fil o

:.vaiidify, execufed a Deed dafed December 10 1897 under whlch he h_:;;
'agreed to. Transfer cerTa:n securlfles To The nephew. The execufon
however demanded Indemnt?y from The nephew in The evenT of The
"’[a?Ter 'S . lnTeresT under The wtii belng successfuily cha!lenged before
:Becember 31, 1903._ The nephew by way of rndemn;fy gave 3 charge on .
the securlfies To ?he execuTor who 1n consequence refatned The i v
cer?1fica+es Thereof by way of charge whtle underTakfng To de[iver ?hem
to. ?he hephew on December 31, 7903,:lf by ?hen o chaf!enge To the .
nephew s-tnferesf was-recetved The execuTor in addleon, gave &
'guaranfee To +he nephew ThaT The |ncome and caps*al values of The
secur:Ttes woutd on December 31 ?903 be aT Eeasf of cer?e;n values--
The nephew WIThlh a few mon?hs Thereaffer on March 9, 1898;:
and agaln on Aprli 29 1898 execufed Two succeSS!ve morfgages to the
same morfgagee,- of his esTaTe and snferesf in The Tesfafor s estate
and- under- The Deed dafed December 10 1897 ln none of the two
mor?gage deeds was There any menTson of The guaran?ee. By a Deed
dated March 24 1899 whsch recufed +he w:ii The Deed dated December 10,
?89? The guaranfee, and The Two morTgages of The nephew, The mortgagee
conveyed To Lewis "-Ei The prem:ses comprlsed zn and a55|gned" by the
nephew under n:s morfgages, as The sald premlses were parTicularly
descrlbed In an annexed schedufe wh!ch Though :T llsted securities, did
nof make any reference +o fhe gueranTee. [n a furfher Deed executed on

January 3, 1905 The morTgagee conveyed and aSS|gned To Lewis by way of

- confirmeflon, a!! +he premuses comprased :n The morfgages. Lewis Issued

“writs firsT in The Ktngs Bench st15ion on November 4 1904 againsT the
- executor Mr. Green cla:ming under The auaranfee Tor The difference

between. the guaran?eed vafues of The securifles and The amounts received
and-reallsed He dtsconf:nued Thls acfion on beang advised by Mr,. Green

that it was an inconvenient action’ +o be +raed in +he Kings Bench Division,




10.

Mr, Lew;s proposed To Mr. Green ?haf he would proceed by Originating
Summons !n The Chancery Dtvrs:on.; Mr. Green, Through his sot|C|Tors,

I SN N *
proTesTed 0N The ground that . ques?lons of fac? wou!d arise and Thaf The

proper course was by wr1+ ' Mr. Lew!s accordlngly issued 2 wrif on
November 26 1904 in The Chancery DIVISiOﬂ bu+ foilow1ng on the o
conf1rma+|on Deed execuTed in hIS fevour by The morTgagee on January 3,
1905 he dIsconflnued The proceedings by wrif and fook out an -
Originaflng Summons egainsf Mr. Green asklng for a declaraflon that
eccording fo'fhe”frue cons?ruc#ioh'of The abovemenfioned Deeds,-The.
benefif of The'gueranfee.hee been aseiéned +ouehdlﬁeeﬁvesfeoﬁf6 h!é.
It is iﬁfekésfihg"fé opserve heﬁ'%né !eerned.judge reviewed

the conTenTeons of The respondenf who raised 2 prelim|nary obJec+|on To

m

The prOCedure by way of Orlglnaflng Summons. The Iearned Judge hevung
sTaTed The prlnc1p!e rec1+ed above, proceeded Thereaf+er as hereunder -

' "ThiS OrugtnaTing Summons now comes on for
hearing, and the objection. ls at once
renewed wh:ch was made as soon as It was
issued, that the procedure under Order .
Live A is nct the appropriate procedure.
What .Is..said is thisz . ... .

*The construction of the deeds wni!
nct settle -The matter, because on
a2 case of mixed fact and law, 1,
. the respondent,. have another defence
to the action, namely, that the -
. deed of January.3, 1905 in the oo
circumstances which | shall prove,. . .-
. ... when the actjion comes on for trial,
~ was~iinfact and in law quite _
..Jndependenfiy of consfruction, .
" ‘Ineffectual to pass the benefift of
the. guarantee to. the applicant.
Further than thet, | shall say,
_also. when the matfer .comes on for
trial that, even assqm;ng_fha# the
_benefit of the guarantee has passed
to the appticant, |,-the. respondent,
have a.comptete answer to the action, .
arising partly from.the conduct of
_The person to.whom the guaranfee wWas..
glven; =and furTher, i .have alsc a
ccomplete. answer,. because | shall . .
have o call.upon the applicant to
. prove dameges tfor breach of the
guarantee, which he will not be
able to establish.!

TR




e
T

"Now under tThose circumstances, the applicant

persists.in asking me . to; deferm|ne These

-quesTlons of consfrucfion. in my: copinion |

cught.not to do so. . |+ seems: to me that under

such- circumstances as those: under which this

summons.was .issued, Order Liv. A is not the

_ :approprlafe mode of procedure.ﬂfp
in The Dresen? case, The facTs which would Trequire fo be proved

for purposes of consfrutng The amended Arfncie 82 namely the validity of
fhe Extracrdinary. Genera[ Mee;tng and The acqulSt?ion cf the shares by
the Accountant Genera! a?e aii proved by The exhibl*s annexed to the
relevanf.affydavafs.f There Is no-. drspuTe abouf These matters between the

appellanTrand Theerespondenf-as [ w1l!'endeavour'hereaffer to show. In

cons:dertng and defermining This ground of appea!, ground 2 will

-subs?an?taily be deTermlned aiso.

- The minufes of The ExTraordunary Generai MeeTlng dated March 29,
1976, are.in eV|dence 50 also Ss +he ieTTer of RPL addressed to

Mr, Brlan L. Ashenhelm §+s iegal ad‘tser dafed February 3, 1977. RPL in

that le+*er confirmed The followsng mosT perfinenf facts namely

oM, A member of The company has soughf o
_:,;_chailenge the- valzd:fy of -The ‘amend-
o ment . passed: aT The. exTraord:nary
- .~general-meeting held on 25/3/76 not
.~ -on the basis that no such meeting was -
" “hetd, but rather that the amendment
was. not.validly passed because it had .
- not been: passed by at. least three _
"-Jquarfers of the: members of. Tne company.~_au__ S

oo 2 The amendmen?s were’ dessgned to glver o0
the variocus associations the right - _"
s Yo appoint and: dismiss. The dlrecfors
: represenTang Them._"' R
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- "3, On 26Th January 1976 the Board of
 Directors at.their monthly meeting,
 discussed the method of appointing
© directors and agreed that the -
“articies shduld be amended Fo give

the sharehclders the power to agpoint™
and remove directors. - The nscessary
draft amendmenfs were To be prepared
by the company's Attorneys, for
“consideration of the directors, “That
decision was r@corded aT mtnuTe No. '
130, ' -

4, 0n 23rd Februzry 1976 the Board of -
Directors approved the draft amend-
ments and gave  instruction for an
extracrdinary generzl meeting of the
‘company to be called on Monday 29th -
Merch, 1976 at & particuier hour and

place” for the purpose- of approving-
the sald amendments,

5, MNotices convening Thg meeTing and
© " embodying the proposed: rescluticn
~ were dispatched by posT or ?o bc arer
Con ?s? March, 1676, ° ;
6."Two'mem ers on?y ﬂameiy Mr. AJV. Hamiiton
~as proxy. for the Jockey Club and : &
*:Mr. C.A.LY Browna: represenfrng the”
¥; Breedécs - Asscciation were present at the
' scheduled. time of the meeting. No ofher
“members. attended’ but as. +he two members
constituted’a quorum, the meeting was
called to order and the resoiution was
: _puT and passed by The ?wo mcmbers present.”

The abovemen?toned IeTTer consT;fuTes an: admission in favour of
the AccounTanT'Generai'ThaT The-mee+1ng was ;nrfac+'heid and that Tthe
amendment to Ar?lc!e 82 was; vai;diy passed. Furfher, in so far as the
ietter states ThaT There wag " ar meeT;no of The Board of Directors on 23rd
February, 1976 at which the draft amendmenfs'were approved for submission
to an Extracrdinary General Meeting, that fact is alsc confirmed by
Mr. Vernon Ds'Sitva who admitted being present at that meeting.

As recently as July 22, 1987 the Board cf Directors of RPL
including Mr, Dabdoub referred +o the amendments to Article 82 in terms

implicitly authenticating them. Mr. Dabdoub did not dispute their valicity,

In the said minutes which were in evidence the following excerpts appear:



: "Mr. Dabdoub lnformed the meeftng fhaf, he _
" understood, prior:fo the amendment of the
Articles of Association, that when the -
© Amendmeny was’ ‘made it !nctuded inits
 clauses that it would al fow: The Jockey o
Club three votes rather than one seceees
He then: requested the. chairman 1o clarify
" this amendment before the voting of The '
_..Jockey Ciub shares Take piﬂce-“”_.

~-]The Cha:rman 1n repiy, sfaTed ThaT there
" is"an ameddment fo!the Articles  of '
.. Association arising out of.a resolution .
passed at an Extraordinary Generzl” Meef:ng
. of Racing Promoticns Ltd held at 15 Lady -
' Musgrave Road on 29Th March 1976 IR

”ff The validxfy of The Exfraordtnary General Meefing and of The
resoluTion amendlng Ar+1cie 82 canno+ under The Arflcles cf ASSOC|a+:on
of RPL be !egaily chal!enged by anyone. The provrsions of The fcliowtng
Arftcles JusTify +hls vnew._ ; S '_ e |

"(a) Articie 48 - prov1des Thaf atl generat
~__-,mee+|ngs other than the annual ‘general
- meeting shall be catled exfroordlnary

: i_-generat mee?tngs,ez; :._: R,
'-. _;;(6);'ArT|cle 49 - pFOVldeS that fhe = ;:e

il directors: may whenever they think fit:
o _5]convene an ex+raordtnary general meeTing.

fj}(ejffArflcle 53 —-prOV|des ThaT The aCC|denTaI-__~
© U omisslon To give! ‘notice to any person
o entitled under the articles o recsive
" notice of general meetings, or the non- =
. recelpt by any such person of such notice .
- shalll not lnval!da?e the proceedlngs at”
'j:-Thaf mee?lng. : L . -

'-”~§d)j.ArTic[e 55 . prov;des ThaT aT any. generai

f-:;wa:~'- '_5‘.f'e_ffﬁ".?"”e'-meeftng = quorum shall consist of not fess’
LRl SEERDTAT '5-.,;jThan_+wo members. presenf in person or by L
CRroxy.

The affldaVlfs of Vernon Da‘Stivq and Aiv;n Hunfer provnde nc
-“tev;dence capable of lnvaildafnng The generel meeftng held on March 29 11976
'lbecause They have nof asseffed +ha+ They were deilberafely ard or
"7. 1nTenT1onaIIy exciuded from The noTlce served and in The absence of such
' _an asserTlon non—serv&ce andior~n0ﬂ-receipf of noTlce, even if True would
"e:be accnden#ai and ArT:cIe 53 would va!tda?e The prOCeedings a+ The

mee-g-mg.. TR S IENEE S
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There is thus ne basis shown on the record on which The validity
of the ExTraordEhar§ GeﬁéhaE Méefth;§f Mar§H 29;¢T97§faﬂd of the
resoiution passed.%herééf één-ﬁé;éﬁéifgﬁgéd;!'Théfé;js;holﬁfafnflff on the
record dispuTing_fhewvalidjé;;of_fhe;Saiq“mééf}ng.ah#igf The resciution
because the Acébunfaﬁ% éeééEéI E§ntr§py,foféfspufingﬂfhé véiiéify of the
meeting, relies on the resdlufﬁoh ﬁaéééd fﬁérééf' in supporf“éf her
declaration. Thns !eaves oniy The dwfandanf QDL supporfed by
Mr. Dabdoub seeklng To seT up a, dtspu?e againﬁf t‘i’sel‘c which is an imposs=~
ible situation because . person canﬂof have a dxsauTe dga:nST himself,
Thus, ‘there wes.nc dispute as tgzanyﬂfacfzr@lat{ve_iq.the circumstances
}eadfné.jo=+hé amendment of Ar#iclenaédnor.as_fp.fhe va?jd}fy(of_ thg_“
amendment - itself. . Proof of all faqu_ngcessaﬁi'fqr fhe-;ongfructzon éfzr
this aﬁended Article aré, as earlier sfafeé;_plain]y and- unambiguously J
disclosed in.the. exh;bt?s._j

Turning ?o The Transfer of The shares ?o the Accountant General
Mr. Rattray has properly conceded Thafs?he Transfer of the shares by the
Jockey Club Lid.is valid.ﬁ He hbweVér suﬁmifsv+hé+~iﬁ'beia+ion To the
other Twoc +ransfers +he|r.§a1!dify is scrlousiy disputed on The ground that
they were ro? execu?ed oy or on behaif and w:Th The aufhor;fy of the
competent Transferurs namety The reglsfered ho!ders of the shares who are
Messrs Da‘S{Jva;anG Browne. o

The transfer by "Thoroughbred" cannot possibly provide disputed
facts, eygﬁ'ffbthere.weré:QLEari§ q§[ipaéfadfﬁi$pgiahfs on the recocrd.
Mr. Browne'fn”h?s'affidégi¥'dépdhed” +Ha+'as the roriginal nominee share-
hoidegid€'+he ﬂaséociafion? ~ he had on April 13, 1985 Trapsferred the
sharegxéf'The association fTo "Thqrqqghﬁrad?;presumab!y_on The‘ocassipn of
the incerperation of Tthe associa*ion Intc a LEmiTed iiabitify company:
- Mr. Browne: further deponed That The execufed Transfer had been fcrwardécy
. To ‘RPL on. the same.day under cover of a Ie?fer from “Thoroughbred“ The |

Transferee,. He doponed That he is a member and a former dlrecfor of

"Theroughbred" and that the transfer of the shares cn Cctober 24, 1985
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by “Thoroughbred“ To The Accounfan? General. was wiTh hls knowledge and

approval In The absence of any. challenge To These facfs as for exampie

.non-rece!pT of The Transfer by RPL; The lrreSisrnbie tnference is Thaf

The name of Mr. Browne remalned on +he register of: members of RPL due
o oiersaghf and/or neglect of RPL buf cerTainiy not- because of a

refusal To reglsfer “Thoroughbred“ as the holder. of. The shares on and

-affer Aprxi 15, 1985 “This musT-be so-because-RPL has not. contended

that {f had, pursuanT To Arflc!e 30 of its ArTicles of: Association:
communlcafed To "Thoroughbred“ The Transferee within two months of The
date-of~[odgmen? of;ThegTransfer;.er eT.ali-TheTj}T:was refus;ng_TOw-
regfsferhffeaS-fhe-new sharehoider;gih"

Thus, when “Thoroughbred" transferred: The: shares to toe JAccountant

Genera! on chober 24 1985 :T'fransferred-*he enflreTy~of~The righfs

"aachired from Mr. Browne aibeiT not: Then a regls?ered holder. . RPL. cannot

_:rely on: :+s own: neglecT and or defaJlf !n reglsTering "Thoroughbred"

a ground for refussng o recogntze The Accoun?anf General as:the lawful

Yo

Transferee from “Thoroughbred“ s nof mandaTed by HrT;cie Il fo -

;recogn1ze=only The'rtghf'of-a.reglsfered ho!der:ofvlfs:share54"Tha+~.

: Arficle properiy cons?rued means Tha? RPL can recogntze unreglsfered rights
:'iln its: shares Though 1t shail nof be bound nor: can IT be compelied fo
3recogn|ze-such r:gh?s. IT is noT To be coun?enanced fhaf RPL cou!d whlle

_perpefuaf;ng a wholiy ungusfzf:ed and wt!fui defaulT by noT keep:ng its

members regis?er upda?ed exacerbafe 1+s wrongdo:ng by Invoknng The
profec?non given by Ar+lcle 1? ?haT |+ shai! noT be’ bound or: compelied o
recognlze rlghfs ln lTs shares ofher Than fhose of reglsfered holders.

The ev&dence on record In any case, dsscloses ne- dispuTe which

'*”RPL'ced”pOSSIny-ralse on-iTs-own-behatf or on.behalf-of Nr.'Browne.even
B such were permlssible, on The vaiidify of The ?ransfer 10 The Accounfanf

"Generai.‘ Thls is so,'lndependenTWy of fhe furTher evndence derIVed from

The meeTlng of The DxrecTors of RPL on July 22 1987 when The Transfer to

“the Accounfanf Generai of: These shares was approved WiThOUT d!ssen+ by

-+hem,_§hchud|ng the presenf-second-defendanf.
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" The transfer of “the shares of “the Jockeys® Association of

Jamaica 1s challenged as Invalid, and Mr. Vernon Da'Silva has tiled -an
affidavit in support of “the stand now-beiné taken by RPL and -~
Mr. Dabdoub that he Mr, Da‘Silva‘E5'5+§IL-+he-regisTered hoidér of - the
shares. “In'relation fo this issue ' he depcnes that neither has he-
executed any Transfer in-faveur of the Accountant’ General nor has-he’
authorised anyone to do' so. i'am-c[ea¢iy$e$?fhe bpinion ?ha?‘iéésmuch-
a§ Mr. Da'Silva is not a party' tc fhe'proéeédfﬁgs;-hissa%fidévf%ffé-
irreievant; - because 11 cannct create a claim for RPL Fu?%herﬁbit-:
cannot support RPL unless the latter hed some legal or equiTéb!e righ%
- or interest in the shares 55'b¢fexamﬁié:aiien"for:indebfédness-Tc-iTw

' bnyr;-Da‘Siiva;'wﬁich the Accountant General waS'resisT?ng;' There is

no " such cfaim'by'RPE'fniifé own righf-fo‘ény“lnferésf-In-Thé shares- znd
in my View It'fs not'legally permissible for it To assert on behalt of 2
ménber - against an applicant transferee, the Con#inufﬁg-rigﬁ?é-éfffhe
former as & 'shareholder, especially wheri the former member, apprised of
proceedings affecting his purported rights, has not joined inthe . .
Eprobeedihgs-ﬂ*o-defend-The*samé.--Qui-'i'e-.apar'!'-from these substantive. and
- srocedural- difficultiss of bothirRPL..and Mr, DalSilva, the documentary
evidence before the learned Chief Justice clesrly revealed.by .irresistible
.inference that Mr. DalSilva menifested his approval and/cr guthorisation
of the transfer by the representatives of the Jockeys'. Association of
~Jamaica, by.signing .and.releasing Thefshare.cer?ificaTe?heLd_by him in
- relation to. the shares, To the aforesaid representatives. ..
The minutes-of the directord! meeting .dated July 22, 1987

disclosed that Mr. Samuel Heslop-was pbesén? as a.director with infe?hélia

v+ Mr, Robert Dabdoub, - Mr. Heslop was.the direc?or-repﬁéébn?lng,Thé1{n+eres+s

«-of Fhe Jockeys' ‘Association of Jamaica.. This fact isuesfablished,by-*
- paragraph-7 of the.affidavit of the.Accountant Geheral and The exhibit
ST5% annexed . to:the affidavit. There is on record hbfdispufe of this

fact-by RPL. A photocopy of -The minutes. of the Directors’ meeting datec
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1987-annexed.fo The affidavif-of=Mr; Paul.SalTer as exhibit

"PS3N contain fhe foliow&ng excerst reievanT To the shares of the

Jockeys' Association of Jamaica'-';g'5? .

"The Chatrman Then produced To the mee?ing
the four (4} Instruments. of Transfer namely
veveinss Jockey's Association ....ises The
Chairman. conflnued To say ?ha+ -

_fThe.!nsTFUment,of_Transfer.ougnf to
“be accompanied by’ a Share Certificate,
“which relates: to the Shares and such
other evidence 2s- The Directors may
reasonably require to show the right
.or The Transferor to make The Transfer.

o The Chalrman sfafod Thaf +he Jockey s transfer
. was signed by the Vice President and Secretary =
- of The Jockey's Association, Mr, Sammy Hesiop _
“ahd a Share" CethficaTe signed by - - SH
Mr. Vernon Da'Silva. He also stated that _
. there ware . no. connecf:ons between the transfer
. and Mr. Vernon Da'Silva. The Chairman Then
“requested a resolution of the Jockey's’

Assoc:a+:on. - Mr,. Dabdoub asked Mry Hesl0u if '

11 was: not g’ fact that he had réported foa 7 T
. meeting that he had bean threatened with a

< prisonterm if he dld noT transfer the shares”
. because as a Director he would be liable To

‘pay the back taxesi - Mr,’ Hcsiop asked 1t
Mr. Dabdoub wanted. to. get him in Trouble,

U MP Heslop stated that he had been told by
-~ The Chalrman of the JRC fhat if the Jockeys-

3d'no# transfer. the ‘shares, racing would be -
closed: and: so they transferred the shares tfo
‘prevent a'ciosurée. 'The Board accepted the:

: _ _-+ransfer register by a voTe of flve members o
"fleTh one- absTenTnon.“ ,H;~ e R

Frﬁm The above excerpfs which have nof by any aff;daVIT of RPL
_been d!spufed as no? correcfiy recordtnq The ?ransaCTtons and exchange of

”_ v|ews af The meef;ng, fhe CerflfscaTe cover:ng Thc shares ln quesfion
,5|gned by Mr. Da?SIEva was deiivered To The Board of Dsrecfors as norma!ly

'1required by Ar?fcle 29 which sTaTes 50 f;r as is’ reievanT ‘as fC|fOWS'T
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o "28.  The directors may dectine to recognize
Pt e TE T any fnstrument of fransfer unless:

"(a) a fee not exceeding fifty
cents is paid fo the company
_in respecf Thereof, and
'“ffl“""(bﬁ'lhe |nsTrumenT of transfer
T is accompanied by the -
'cerflfsca?ﬁ ot the shares
DoTe which it relates and-such
other evidenceg as’ the Directors
..may. reascnably: reguire to. show
- the right of the transfercr o
-meke-the transfer!,™. .. . .

The Board wes thus aware of The fact that Mr. Da’Silva who
signed the Share CQrT1ficaTe as- ?he regnsi’ereH shareholcer of RPL had
not signed Thc fransfgr |ns+rum=nr buT rafher Thaf 1+ had heen signed by
ong of its; d{recfors in his. capachv 25 Vice Presxdenx cf the Jockeys'
Association of Jamalca._ He was: noT chalienged ThaT hc dacked The
necessary au?hor,fy to uxecuTe 2. valld Transfer. .;he irresas.rbie and
inescapabie inferenée-fo bé drawhﬂfrom-fhé ﬂbove-facféﬁis that RPL by
its directors was saT:sf:ea Tha+ Mr. Da‘Stlva by SIinng The Share
Certificate had. expressly au*horised The Transfer of The shares. Though
he did not s;gn,?he Transf@r_LnsirumenT,:Thps_was_nof considered
necessary by the Direc%éfs becaqsé_he-ﬁéd;signeq Thé Share Certificate and
delivered it over into the posseésion.of.Théléockeysf.Associa%ion of
Jamaica. and. had. thus by his conduct fully amd effectively authorised and
- empowered the undisputec.representatives of the said Association to
execute the fransfer. .The execution.éf-?he.Transfer.whichuwas del ivered
to the Board, was, from the minutes,based on a resoiution tc That ewd.by
the Jockeys® Association. |+ was not suggested. that Mr.. Heslop operated
a fraud on his co-directors by stealing the Share Certificate from
Mr. Da'Siiva., Significently the latter, though he deponed that tc the
best of his knowledge and belief he was still the registered cwner of the

shares, did not say that he had been wrongfully deprived of or had lost

the Share Certificate.
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'{ From The foregofng,_?here were, unlike Lewis v. Green (SUprai*

3no facfs which were dISpUTed.j Such facfs as wouid be requ1red To be

_ascerfained and defermined |n The process of cons%ru;ng Ar?nc!e 82 as;

amended were proved and or. admlffed in The documen?s before The ?'Va

learned Chtef Justhe._ The granfing of The deciara+|on soughf by The

' Accounfan? General would a!so conclude atl ma*?ers befween her on. The _
- one hand and RPL and Pober? Dabdoub on The o?her hand Confrary To Theww

' submi5510n of Mr. Raf?ray, Tha# The Accounfanf Generai shou!d lnsfead

of seektng a deciarafton have sough+ The equ;fable relief of recfufica-'_
Tion of The members reg:s?er of RPL Th;s couid noT and wouid noT be the

approprlafe rellef because RPL had noT commun;cafed To The Accounfanf

's_General Wtfhtn The Ttme prescribed by Arficle 30 or af ail Tha? iT had _
'_refused To reg|s$er her._ To The confrary RPL by 1ssu1ng share o
e._cerfzf|cafes To The Accounfan? Generaf had by varTue of Arf;cle 12

3.conf|rmed To her Tha+ she had been reg;sfered as a member.A The procedure

by Or:gnnaf;ng Summons was accordlngiy approprta?e, and The learned

-.Chief Jusfice had Jur;sdscfion To en?erfa;n The same and correcfiy refused

_ '_+° uphold ?he prefim|nary obJecTion. h j:_rr}-hh_:dpﬁh-d

‘of ?he appeal conTends ThaT fhe Accoun*an? General 1§L

ﬁ,,,-w""" ':' B e aa

_ﬁ_nei?her The‘"hoid r_of +he shares" fn fhe company whtch were lssued +o

. The Nominee or-Nomnnees of The Thoroughpred Breeders Assoc1a?:on of Jamalca
: and The Jockeys Assoc;afson of Jamalca nor 15 she The nominee:of +hose

h_pbodies.; Accordzngiy she should noT have been granTed The dec#araflon Thaf

she was en?i?ied under Arfuc!e 82 as amended to appo|n+ or remove dfrecfors.

'ILIT iS furfher conTended Thaf The amendmen+ of Arflcie 82 iS in any case .

}n deeilng w&fh Ground 1 The va!:dlfy of fhe amendmenf of

1=Ar+|cie 82 was - fu!ly cons;dered and The oplnion was expressed Thaf nof
'f_on?y was:. iT vai:d buf also Thaf RPL could noT zfseif duspufe Thaf which 1T

'_'4had for +he pas+ +welve years upheld as valtd and under whlch dIrecTors had

f_;been appocnfed
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On fhe quesTlon whefher +he Accounlanf General Is The

"holder of +he shares" wlfhtn The meanlng of fhe Arflcles of Assocua?ion
of RPL 1 have already found ThaT The ?ransfers by “Thoroughbred“.and )
the Jockeys‘ AssoclaT|on of Jamalca were valldly execuled by +he -
derlval:ve fl?le-holder namely "Thoroughbred"; and w1Th The aufhorlfy
of Mr. Da'Silva ln The case of %he Jockeys' Assocta?;on of Jamalca.' Theﬂ
+ransfers were Thus genuine and RPL cannof refuse To reuisfer The. T
AccounfanT Genera[ on The ground ThaT no: Tlfle passed To her under ?he”“
ﬂagéwa_ : : L eh e S R - S

: However, a furTher 5ubmlssron of Mr. RafTray is- Thaf even |f
the Transfer Is valid The Accounfanf General cannof exerc1se any rlghfl
?o appolnT dIrecTors because she is noT The “holder" wh:ch he: says means
reglsfered holder of The shares and un?ll she is reglsfered RPL IS noT

. ] "_"i-'

bound nor can i+ be compelled To recognize any rlghfs in her tncludlng
The rlghf to apponnT dlrecfors. Mr. RaTTray relied on ArT;cle 11 uh;cb”-‘J
says ?haT excep? as requnred by law The company shall recogntze only ?he a
.regls?ered holder as hav:ng an absoluTe rlghT To The enTireTy of The i |
shares. This Arllcle however has & furfher perflnen? provlsnon whlch”says

That "fhe company shall nof be bound by or be compelled' ;.. To recogntze

any equ;Table |nferes+ in any share excep* oniy as by fhese ar?|cies coss

olherwise prOthed. The mean!ng of fhis Arllcle in my oplnlon is +haT
'aIThough PPL ordinarlly ls enll?led To recogn:ze only The regisfered

:holder of l+s sheres, ashbaving rlghfs in respec? Thereof 1? will be bound
o .11 ot ® :
and may be’ sompelied to recognlze +he beneficual owner as a "holder“ of

+he shares :f any of |+s Ar+lcles oTherwrse S0 prov1ded.

L]

in this regard i do not ajree with Mr, RaTTray that the expression

“holder of shares“, wherever used ln The ArTrcles of Assoc;alion, means

"reglsfered holder ' The expresslon "reglsfered holder" appears onlv in

Arftcle Il and exls? soiely for The purpose~of deflnlng The "ho!ders of

shares“ who alone,'ln fhe absence of special prov15|ons in o+her ar?lcles,

RPL shal! be bound to recognize as having absclute rights in The shares by
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virtue of reg]sffaflon.a ByféUEh*fedfeffa%feﬁ'%He.holeefe of shares are
cons?l?u?ed members of RPL under Ar?icie !2 and accordlngiy have the
r\qh+s coﬂferred on members. However,_a person musf Ioglcatiy first
becore a.hoider of shares-:n-RPL befcre- he-can be a registered "holder
of shares'”., Thaf person, in my. oplnlon becomes a "holder of shares!
when, by a ?ransfer |nsfrumen+ recognnzed as Iawfui, and executed in
comp | iance wifh.The.ArTicies.-oanssociaTion-oftRPL he .acquires the
beneficial ownershlp ef shares n RPL He becomes a registered holder,
Thersby annexinf1 iegal ownershtp To hiS beneflcial ownership when he is
in fact reg:sfered. By regisfrafxcn he becomes a member,

.One of The righfs of members by vtrTue of Articies 77 and the
unamended AFTICIG 82 was #haf of appoinfing and remOV|ng directors in
general meeTings of RPL None buT reg:sTered shareholders were under The
Arficlesgentit{ed;TcgaTtend,and,partieipafe;in,pregeedingsﬁTOgappoinT and

: removeLdirecfors?because:They'aione=were;members,and.aS;sgch,enfitleg_fp

"-affend and vote . at general meeflngs. This: situation proved. unsaTisfactory

~fo RPL.: This is: manlfeSTed by ?he expressed intention:stated in itfs .

letter to its legal adviser deted:Februery”3,g197]Aihafetheﬁemendment.of
ArTic}eQBZewes:desiéned-To-give fhe-various-associefions The”righf_fq, =
ceppolnt: and dismlss ?he directors represenfing Them. Pausing here, it .
seems c!ear that inasmuch as The nom:nee reglistered. shereholders of the
various assoc:af:ons were members of RPL: and- thus.were. The cones. who prior
o the smendnent were entTtled fo sppoint and remove directors, the object
of:The!amepdmenf;wa$ﬁindispufabiygtomd{yesT;Them,Qf,this:cightt_aQQ-Tou-
in&estefhe;associations_wlfhathe right. exercisable Through their accredited
- execut i:ies' o appoint directors. to. represent. thelr beneficial inferests..

7ijheﬁamended*ArTieJee:52;seffaries.islrejeyanf:is,asgfoliqws;w:
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132, (1) The hcolder or holders of the shares
.= in The company. . issued to the ncominee .
or nominees of each of the.-bodies of
persons referred to in paragraph 4 of
+his-Article shal!l be entitled at any
_time and.from time o time to appo:nf‘” '
any one person. a director of the
P _ COMPany. «sesasi and +o remove any- such R
S S director from office.:

L 4) The bodles of persons referred To in.
paragraph (1), of +h:s Articte are' '

" The Jockeys! Asscciation of:Jamaica_
The Grooms' Asscciation of Jamaica

_ N The Thoroughbred Breeders Associaf:on :

The Jamaica Racehorse Ouwners Associafion _

The Jomatca Racehorse Tralners
Assoclation

and for the purpose of this Article reference fo
each such association shall be deemed To ;nclude
its” stccessor from' *lme fo T;me
1 as"is submitted by Mri Rattray "Holder or Holders: of the
shares“ meant in the above amended Article, "reblsTered holders™ as-

'menTioned*ln'Ar+|cle 11, the whole amendment - would be an exercise in-futility

because the "Hofder or Holders of +he shares" would on*this submission mean

- - +he nominee sharehodlders who: are the reglstered shareholders.  Thus, the

“divestment from”The”nbhineeS'of~+he'righf to appoint and remove’ directors
" which is the very thing that RPL by its expfessed;infenfionfhad*se? cut o
do would be - frustmated.

in my-'view, the expression "Holder-or‘Holders of the shares™ In
CArtlcle 82 (T):Tn-The'easé‘of'fhefdockeys*'AsSociaTjoe*of*Jamalea means
that associéfidh'acfinéiihreugh*ifs-accrediTee“represenfafives;~*!n-fhe
" case of the "Asscciation® it then meant its accredited execdfi?es.m”They

'”haV!ng“fhreﬂgh:Mr}-Brewne'The;regisfered nomines transferred ?heih
interest to "Thoroughbred™, the latter became'"holders of The'ehares." By
the transfer by the Jockeys' Association of Jamaica and "Thoroughbred" of
their respective beneflcial ownership in the shares tc the Accountant
General she became ™Hol|der of the Shares™ kv Article 82 1) end therefore
cecameTent] tled rtd appoint ¢irectors. :Registraticn of the Accogniant. -

General as a member of RPL is thus not a condition precedent and
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or a ‘sfne qua non' To The exercnse by her of +he rlghT To apponn?
- d;recfors whlch htfherfo was +he exciusnve prerona#ive of members.o

| The learned Chlef Jus#tce was accord:ng!y no+ in error .5”
Granfinr The declaraflon soughT by The Accounfan? Generat | |

| Ground 3 of the appeal complained of an error in law, e
consTtTufed by *hemfat;ure.of fhe iearned Chlef Jusf;ce fo exerc}se h
his dIsoreTton under Secflon 5310 of The Judscafure (ClV?l Procedureﬁz'”
Code) Law in nof refusnng +he DeclaraT:on ano The remedtes prayed 13_!;4

the. Orzginafing Summons. l?J "

SecT:on 5310 of The JudscaTure (vail Procedure Code) Law
'Provides as fo!iows'”:' _ :
R "53¥D. The CourT.or.a jﬁdge shall nofl__
reoiow oo beoboundtto-detetming any such oo
question of construction if in.
their or his opinion it ought

. not fo be deTerm:ned on. or:osné*Q .
-VL, ing summons.": RENTER R

i The basns for Thls compla&nf !s ThaT ?he maffer Was:one. of.f,

,public.inTeresT-and:consequen?!y-lf-oughf to have.been adjudicated-in-&

'__fuii open hearlng Thaf is-to say In a publ:c hearing.

Though it may be maner of pub!uc inferest that the
GovernmenT Through the Accounfanf Generzal Is seeklng 1o acqu:re subsfanfial
"_rnghfs in RPL and also 2 maJor:Ty on The Board of Dlrec?ors, b do nof see
that any publlc an?eres+ wou!d be serve by baV|ng = pub!ic hear1og iR
open. courT when There are- [egaliy and aiso in reatlfy ne disputants and
There.otehequaiiy_no facts.whjch RPL or Mr. Dabdoqb.can-genu;neiy
V.disgufe.:-Accordingiy-fhéiEearned ChiefiJusfice.wés not Ip error.in not
.'dealing thh ?he matter ln a public. hearing. _ _:....

Flnaliy, _ground 4, compiains That the findings of fac+ of ?hef'
.!earnod.chtef_JquIoe cannot reasonably be_supporfeq.by fhe_evndence o

~-adduced..
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The burdeﬁ o% THe enatySls,_underTakee fn Thts Jedgmenf “of.
the affldavafs and documenTs annexed ThereTo is To show ?haf There wase..
-ample evrdence, ail derIVed from aCTs done by RPL whlch suppor?ed Theei_-'
findings of facT of The !earned Chief Jus*ice. HlS ftndsng NhiCh is.
sgec1ficaily chailenged name!y Thaf The fes]ure by RPL To regtsfer The.i:.
AccounTanT General was JU@ fo neg!ecT raTher Than refusa! :s an- |
Inference drawn from The fac+ ThaT RPL recelved ?he Transfers froﬁ
"Thoroughbred" and +he Jockeys' AssocuoTton of Jama|ca from The !aTTere'
part of 1985. it dld noT w;Thtn The Tlme prcscribed hy Arflcle 30 or 5
at any ?lme thereafter noflfy The Accounfanf Generai, as. Transferee fhe?
iT was refusing to regisTer the Transfer. Thus the lnference Thaf IT
was a mere neglect why The Accounfahf General was. no+ reglsfereo |s
eminentiy reasonabie." - BEERE P

In conc!u510n and for The‘reaeons heretn glven The apHeaI wee]
disﬁissedﬂonfMereh.24;-TQBB*wi#hvcosTS@To:#he;respondenT~To:be taxed jf_:_:

notT agreedi: ' "

Rowe, P,

ileentlrely agree-withothe  judament of:Campbeil;_J.AQ"

FOﬁe, J JL\.,

I agree.




