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IN THE SUPKEME COURT OF JUDICATURE OF JAMAICA

IN PROBATE
SULIT NO. P. 292 OF 1984
BETWEEN RECINALD RAMSARAN PLAINTIFF

AND LINTON R&esSABAL ET AL DEFENDANTS

A, Pearson for Plointiff

D. Morriscn for Defendant

HEARD; MARCH & AND 9 1969.

EDWARDS J.

In this action the pleintiff is claiming that & Will dated 29th
May 1978 made by the late Charles Ramsahai is not valid as the formalities

of attestation did not comply with the Wills Act. Consequently the court

should pronounce "for the force and validity" of uan warlier Will dated 19th
October 1971 made by the testator - Charles Ramsahai.

The plaintiff is nawed ag one of the executors in both Wills.
The earlier Will will be referred to as the first Will and the later Will
as the second Will. The defendants arc close relatives and beneficaries
of the deceased.

The seccond Will prima facie appears to be duly executed. It bears
the signature of Charles Ramsshail over the type-written words CHAKRLES
RAMSAHAL - TESTATOR at the foot of the Will and beneath that it contains
an attestation clause which showse by the signatures affixed thereto, that
it was witnessed by a Moses Jumi, a farmer of Foatherbed Lane; Spanish
Town P.0. and Veronica Le:;, a typlst of 11 Frank Hall Drive, Spanish
Town P,0. -~ both in the parish of Saint Catherine.

The attestation clause rcads as follows:

"Signed by the abovenamed testator as his

last Will in the presence of us both present

at the same time who in his presence and in

the presence cof each other have hereunto

subscribed our names as witnesses.”

One of the attesting witnesses, Vercnica Lee, no longer reegides
in Jamaica. At the relevant time i.e. 29th May 1978, she was a secretary

in tie office of Mr. Woodhouse where the second Will was exacuted.

307




I

2'

The wther attesting witncss Hr, Hoses Juml gave evidernce

the first signature which 1s shown on the sccoond Will a witnes

his signature but when he signed he was not aware of the natuse ©

i 2.-
document he was signing. fr. Wooudhouse was his lawyer and on the

question he had attended Mr. Woodhouse's sffice on business of hi

s

contected with procvediny

te 2ject tenants oo

7]
.*.

collaeet vents, H
tarcugh the waitiog room of HMr. Woodhousa's office, entered the
office, that is Migs Veronica Lee's office, and was sent inte HMr.
Inner chamber where there were four other peveons present in addi

Mr. Woodhouse, amsking five persous in all, Th: fouur persons were

arcund ir. Woudhouse's degk and he was given o geat arcund snctheyr

some 17 feet away which iz nourmelly occupicd by ¥Mr. woodhousnc's si
was absent.
He inquired about his satter and was about ©o leave when

asked by Mr. Weodhouse to sty as he wanted hir %o g

ot

gn comething

After waiting a while Mr. Woodhouse

him his pen, showed hin where to sign acd he

gigned; he 4id not kaow what he was sigaing, was pot told and  did

that
8, is

f tie
dey in
3 own

w passed

gecretary’'s

Woodhous::'

tivm to

seated

lask

i"..

ter whe

ha was

for him.

him a document, handed
He soid at the time he

LMot enguii

as he thought it portained to the matt.r which Mr. Woudhouse was looking

about for him.

He enid he was not introduced to ooy of the four men in the office,

he docs not know =he testator Charics Ramsahsoi ond Miss Leo wes 2oL presceng

when he Jomi signed the document. He did oot take any not oyt
other handwriting wes on the docunent when he signed. He further
that it was just one document he signoed thor doy and he signed it

piusce and that is whaore his signoture appears on the second Wili,
Shoewr. 2 zarbon copy of the second Will with signoturoes

the witness said he saw “loses Juwi®™ in the deocument but it ddidn

like his writing”™ and he didn't gign 1t.

o
h

He gaid the four men in tha fice cnuld not sos whab he

thoer zny
testificd

in only one

in writing,

£ fleok

Wage

signing as they were seated at Mr. Woodhouse's dexk some 12 foet sway.

He further stataed that Me. Raxsoahal

in his presence or in the pressnce of Misg

Jos

nut sign the sseond Will

Le2, himszif and HMr. Woodhouse,
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all four being present oo the oane tima,
There is 2 presuvption of dus executicr of o Will where there is
a proper attestation clause {(ng in the lustant case) ever though the

witnesses have no recollectiouw of heving witnessed the ¥Will but this

presumption may be rebutted by ovidence of the sttesting witnesses or
otherwisec.

Attestation wess cthat the document is oxecuted in the presencs

of a witness who signe by way ol attesting the exccution, SHalkh PATTER v

ABDUL KADIR RAVUTHAN (191%) 28 T.L.XK. 583. The mere fact that a person

is pressnt at the tine of execution does not make him an attesting witness,

CUSSONS v SKINWER (1&43) 11 *.V.¥. 161, 168,

The suthorities = sze for example Phipsons maaual of the Law of
Evidence Vol, 8 p, 243 show that & Will smust, suhjact tc certain «xceptions
mentioned delow, be proved by calling the attesting wltness. I1f there are
several such witnesses. one only need be called, Whare however the witness

1

denivs the execution or refuses o testify, other wvidence will be admissibi-.

There 13 no rule that the evidence of 2 witness ¢ the document is comeclusive:
or exclusive of other evidence., 1f he gives evidence that the requiroments
of the law were not ecarried out, ovhar evidencs is ~dmissible to show that, is

spite of what he soys, the Will indued was in fact duly executed.

In Ke Vere =~ Wardale (deccased) 1949 2 A11 E.R. p. 251 Willmar J.

quouted with approval from Mortimer on Frobate Law and Pructice asz follows:i-

"Even if witnesses profess to rewsmber the
transaction and etate that the Will was not

duly exacuted (that the testatur did not meke

cr acknowledge his signature ian thedr jodat
presence, or so¢ forth), this negative evidence
may nct cnly be rebutted by the evidence of

other witnessas, but the court may in thic

case alse, from 2 consideration of =11 the
circunstances of the case, and of the facts

and circumstanc:s which the attesting wirnesse
themselves state, come tou the conclusion cithe
that they ars not to be credited or that th;i
recollection f2ils them: and go the Will may be .
adaittad to prebutz in spite of their testimony.”

Here if My, Jumi's testimony it to be accepted, then the second
Will of the testator was not properly executed. He the attesting witness

did nct know the testator. He did not sze the testator sign the second
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Will. The other attesting witness was not present with him Jumi; when the
tegtator signed,
The law is that the cignoture of the testator wmust be mede or
acknowladged in the preseuce of twe witnesses and the witnesses sust:

attest and subscribe the Will in the nrescunce of the testator.

The testators' signature muct be made or acknowledged when both
the attesting witnesses ave sctually present at the suame time and both
witnesses must attest ond subzeribe after the testaztors' eignature has been
so made or ackaowladged.

It is not =gsential for the aitesting witnesses to sign in the
presence of ecuch other although it is wimunl o do so. Each witness must

be zble to say with truth that he has secn the

sign the document
though it is not aecessary chat he should know that it is the testator's
Vill,

There is no sufficlent acknowledgment unless the witness elther
saw or had the oppoitunicy of saeding the signaturs,

Attegietion is iu the presence of the testaror ii he might have
seen the witness sign had he chosen o look, Seo Halsbury Laws Volume
39 p.880.

the erfect of lr. Jumi‘s testimeny 1o that he denias duc execution
of the Will, In those¢ circumsteaces the court is entitled to admit other
evidence. The evidence in this case was chet of Mr, Woodhouse on attornay-
at-Law of some 28 years standing and a former mesber of the Parliament of
Jamaica who gave evidence that he drafted the second Will of the testator
at tha request of the testator who was iatroduced to him for that purpose
by Mr. Juml on the 2Z2ud of May 1978 Cn his, ¥r, Woodhousz'e instructionwu
the testator returned to his office three days later on the 25th hay 13278
to examine the first draft. On this occusion he wis zlso aecompanied by
Mr. Jumi. On the 2Z9th May 1978 the testator again raturned Lo his office
with Mr. Jumi znd the Will was shown to him and he lr. Woodhouse went thirough

it cluouse by clause with the tustator who ssid he was satisfied. He said
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Mr, Jumi was present., He said the testator duly executed the second Will
in the presence of Lee, Jumi and himself, After the testator signed, Jumi
and lee then signed in that order attesting the duc execution of the (seconc)
Will by the testator. The original was handed to Jumi and a carbon copy
which was also exccuted, returned te his file. Jumi also signed that copy.

Mr. Woodhousc's weraion «f what tonk place and that of Mr., Jumi
are sharply conflicting.

Mr, Jumi says he never knew the testator, Mr. Woodhouse said it
was Jumi who introduced the testator t« him so that he could draft the
testator's Will and that Jumi acccwmpanied the testator to his office, three
times within a matter of days for that purpose. Jumi admitted that the
signature on tie second Will as a witness, was hils and that he signed it
with a pen handed to him by Yr. Woodhouse but he did not know what the
document was. In other words he was pleading "non est factum”. It is not

his deed. The atvitude of the courts to that plea is shown in GALLIE V LEE

(H.L.) 3 W.L.R. 1970 where it was held that this plea is rarely available
to a person of full age and competent undorstanding who signs a document

having legal effect without taking the trouble to read it. In GALLIE V LEE

at p. 1082 Lord Reid said:

"The plea cannct be availabli: to anycne who
was content to sigp without taking the
trouble to try to find out st least the
general effect of the document. Many
pecpla do frequently sign documents put
before them for signature by their
solicitor or other trusted advisers without
making any inquiry as to thelr purpose or
effeet. But the essence of the plea non est
factuw is that the person sigaing believed
that the document he signed had one character
or one effect whereas in fact its character
or affect was quite diffurent. He could not
have such a belizf unless he had taken steps
or been given information which gave him
some grounds for his belief,”

The evidence shows that Jumi is a businessman of some substance
and at the relevant time had been a client of Mr. Woodhouse for some years
and he had consulted Mr. Woodhousc from time to time on company matters

connected with his tenants.
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There is no evidence to support his contention that the document
he signed wae anything other than what it was viz a ¥Will. But even if he
had signed it knowing it to be a Will but the other factors for due execution
and attestation were lacking, then the Will would not have been proparly
executed and coulid not be admittaed to probate.

His admission that he did not know what hie was signing suggests
a certaln amount of carelesspess on his part at the relevant time. The
evidence which he ig askiug the court te accept wac given nearly eleven
years after the execution of the second Will and the question the court
pust answer is how mucn reliance can he plzced on that evidence as against
that given by iir. Woodhouse.

A person by the name of Albert Williams was called by the plaintiff.
Mr. Williams stated that he ig the "full brother” of ¥Mr. Charles Ramsahai
but he bears the English name and Mr. Ramsahai bears the Indian neme. Hea
sald ¥r. Woodhouse prepared a Will for him; the execution of which was
attested by Mr. Woodhouse a3 a witness on the 30th May 1978, Mr. Woodhouse,
who it was not disputed, had a very busy practice did not recall knowing
Mr. Williams cor attesting his Will but he said if he saw the ¥ill he would
recognise his signature. Shown the Will he promprly admitted that it was
his signature. It iz not clear what was the relevaance of calling this
witness.

The court was left to decide whose version of what ook place
11 years age it should accept.

Cbserving the witnesses and the manner in which they amswered
questions put to them and bearing in mind the passage of time and the
presumpticn that Cmnia Praesumuntuxr rite esse acta, and taking into
account any admissions which could lead to an inference of carelossness
or unreliability as to the witnesses® testimony,on a balance of probabilities
I hold that Mr. Woodhouse version concerning the siganature and attestation
of the second Will is 2z more accept.ole and reliable one than that of

Mr. Jumi.
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executed and is valid.
Costs tc be borne by the Estate on a solicitor and clieént

basis for plaintiff and defendant.
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