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The plaintiff claims apainst the defendants:

(a)
(L)

(c)

dawmaxes for breach of contract,

a declaration that she is entitled to the uninterrupted
uge of her telephone upon the payuent by her of rental
and tull charyes within a reasomable time after the
tender ¢f the customary bill to her and

an injunction restraining the defendaut from continuing
to disconnect the plaintiff’s telephone numbered

3251174,

The defendants deny that they are in bLreach of contract and contend

that the plaintiff is not entitled to any of the reliefs claimed.

The foliowing matters are not in disputes

1'

in 1272 the parties countracted whereby the defendants
would furnish tne plaintiff with a reascmnably
efficicent telephone service sou lony as the plaintiff
paiu the reuntal and toll charues for the use of
teleplhione numvered 9251141 iastalled by the defendants
at the pluintiff’s premises at 17 Stars Way,

Kingston 2U;

iMerrick slexander is the plaintiff’s agent and
vccupies the said prewises. He would pay for
and uge the telephone service at all material
tines;

a comdition of the contract or a practice of the
Jdefendants’ ovperation required the defendants

to furnish to the plaintiff 2 monthly bill
reflecting the monthly rental due and owing

oy her and the amount of toll charges in respect -
of toll calls, if any, she aade;



4. tioc plaintiff prowptly and regularly paying the
rental the defeundants were obliged to furnish and
continue to furnish to her the services of their
plant and equipuent;

5. the plaintiff operated the said telephone
nugoered 9251141 until August 1984 when on her
application the defeudants allotted in
suvstitution for the sald telephone numbered 9251141 a
private telephone. ndmbered 9251174.. The terms and
conditiciis as to payment of »ills az2nd disconnection
wnlcn were gpplicavle to telephoune nuwbered 9251141
became applicable to telephon. nwabered 9251174

6. on or avout 26th Sertewber, 1985 at a time when
the plodaciff's account with the Jefendants

was 1o crecit the duefendants cisconmected the
plaiutiff’s celephone numbered 9251174 in
consequence of which she was deprived of
telephone service at the premices aforesaid;

7. on 5th becember, 1985 two days after the plaintiff
btained interin injuactive relief the defendants
regstored the telephone service;

c

on 23rd January, 1966 the cefenduants again
digsconnected tue plaintiff's telephone
bered 9251174,

As to the discomnection on 23rd January, 1980 the defendants contend

that they wiscontinusd the plaintiff’s telephone

service only partially.

was a private number it was a shared line. Bhe agserts that the disconnection

was limited to ilmcuiiiy culls aud that the plainciff could aunc did use the
telephone for vut-going calls. The plaintiff throu,h the witness, Merrick
Merrick salexander; iusists that this second discounection was tutal in that
tne telephcne could we used neither for inecowming aor for out-golng calls.
I do uct accept the evidence of the defendants’ witness us reliable on this
issue. Her weans sf knowledge as to the extent c¢f the disconnection is
questionable. She doaes not say she exawmined or tested that number and found
that the .digcumiection was partial nor can that be reascuably inferred. I
prefer and accept the evidence of the plaiaciff’s witness who I found to be
a truthful witness who .depused to the issue froum his own kuowledge.

Now, it is to pe observed that in the course of the trial learned
counsel tor the defendants conceded that the disconnection on or about
26th September, 1Y¢5 was an error oun the defendants’ part (contra their

pleading) as the new account was then in credit, This important concession



N -
preceded the confirmatory testimony of the defendants’ witness, Angella Robinson,
supervisur of the Imcoperative and Legal Section of the defendant Company.
She said this in examination in chief:
"Wnen the service tu Mrs. Cynthia Rattray was
disconnecteq on the first occasicu the couwpany
made an error because the old number was in credit
and it wag wot applied to the new numiber. The
coirpany did not realise the error amnd that there
was @ credit balance on the old account until
the Court Order wus served. The credit balauce
wus $310.50. After the coapany ;ot the Court
Orver it had the number reconnected and arranged
for trne credit bulance to ve transferred to the
new nunoer. The transfer was doue on
17¢ch vecember, 1965 and was reflected on
Lill deted 13ch February, 19806.7
Angella Robinson's admission that the defendants erred in the terus
set out abuve supporcs unmnistakably the unchallened evidence of the plaintiff's
agent, merrick alexander, that when in July 1%55 he paid the suwm of $1,230.76
in respect of the new nuwaber he lustructed the defendant to apply the credit
on the vla wumber to ¢the new number., It is comaon ground that the Jdefendants
failed te do so then. But it is abundantly clear that for socume 9 to 10 months
after the defeadants allotted the new nwber in substitution for the o0ld
number they continued to send to the plaintifxy bills for rental in respect of
tire old nuuber. The plaintiff promptly paid those bills as evidencad by the
bills and paid cheques admitted in evidence. This is how, of course; the
credit balance on the previous number built up.
Although the defendants contend that they transferred on
17¢th Decewber; 1985 the credit pvalance on the 01d numver to the new number
they readered a Lill dated 13th February, 1956 reflecting for the first time
the tramsifer of the credit balance on the oll nuwber to the new numberx.
By that tiwe the defendants had already disconnected the plaintiff’s new
number twice.
In wy juagment the defendants werce plainly in breach of contract
when they effected not only the first discomuectica but also when they effected
the second disconnection. Up to then they rendered no true bill to the

plaintiff setting out her indebtedness, if any, up tc then, in respect of her

use of the new nuwier.



As Mr. Framxson submits, every bill that the defendants issued after
the first discomnection was false because every subsequent bill up to
Z3rd January, 1986 failed to take account of the plaintiff’s paywments which
the defendants wron fully credited to the account of the old number which was
then not ia use, i, @ ¥Mr. Yrankson says, the pills were false as indeed they
were, the defendants would hove no justificniion for discontinuing the service,

That cisconneciion was alse wnjustified hecause there 1s no credible

evidence that the pla payuenis were in arrears. The bills admitted in

evideiice s exhioit 3 are the oaly deocumentary evidence as regards the alleged
indebtedness but they 1o nct support the defendants’ contention that $215.47 was
then owiny after the crelit valance of §310.50 is taken into account. According
to che defendants the swa of $215.47 includes rental at $33.75 a month from
26th Septewber, 1985 to 4th December, 1985. I pause here to say that as the
defenuants discontinued service throughout that perilod they are not entitisd to
charje rental for service which ex hypothesi they opted not to provide.
However, ag the defendants restored service froum 5th December, 1385
tc 23rd January, i%:d, renmtal and any toll calls wade during that period are
chargeaole. I accept tirr evidence (oral amd cocuuencary) that $128.84 was the
sum chargeacvie fur rental and for ome toll call wmace during that periocd. Dut
that sum is deductivle frow the credit valance of §310.50 wiich up to the time
of the second discomnection the defendants bad uot reflected in any Lill. As
no rental was chargeable from 20th Septemver, 1985 to 4th Decewber, 1985, 1 hacla
that the platntiff was still in credit on Z3rd Juneary, 1986. I reject tiwe
Jefendants' assertion that the swa of 3174.61 (allepedly incurred between
st September, 1563 and 24th September, 1985 for toll calls) is deductible
from the then existin, crelit balance. I attach no weight to that piece of
¢vidence unsupporteo as it is by Dills or other documentary evidence. 1In any
case, even if that amount is properly chargeable the plaintiff would by
January 23, 1966 cujuy 2 swall credit balance of $56.65 arrived at by subtractiug
$303.05 (3128.04 plus $174.61) from the said credit balance of $310.50.
Nevertheluss the defendants allexe by way of counterclaim that the
plaintiff is indebted o thew in the sum of $1,418.06 in respect of rental and

use of the said tel: houne. In calculatin, that sum the defendants charged about



one half chereof to renmtal in respect of tue pericd 12th July, 1965 to
dth Octover, 1986, aluhvugh the service was discomnected on 23rd September, 1955,
recumnected on Seh becemier, 1965 and finally discomnected om 23rd January, L1986,

There 16 wo evidence as te what the other half of the sum counterclaiwed
represents or how ic¢ is arrived at. He who aileges mwust prove. The defundants
have failed to estaolish that the plaintiff owes thew money. There will
accordingly bLe judgnent for the plaistiff on the counterclainm.

The plaintiff’'s entitlement to damages relates tu both disconncetions
and the period of time over which she nas Leen without the use of telephone
service. As a diract.comscquence of the breach the plaintiff was deprived of
service from on or about 25th Sepiwmaber, 1985 to 4th December, 1985 and froa
24th Janvary, 1985 o now. What then 1s the eppropriate wmeasur:e of damages in
tne circumstances of this case? 1Is it cenfined to loss of use and physiecal
inconvenience?

In a proper case damages for mental distress can be recovered in

an action for Lreacs of contrsct. Jarvis v. Swaus Toury Limited [1973] 1 All.

B.K. 71 (ecited oy e, Frankson) was in the judgeent of the English Court of
2 ™ et § g P— [ £ - . EI. B
Appesal such a casc., Tuere the defendants in bLreach of contract provided

the plaineciff with o boldday largely iaferior to what he was led to expecr

L

2y representacions in thw defendant's brochure. The court couprising
Lord venning m.xX,, bomund Davies and Stepinenson L.JJ. allowed the plaintifi's
appeal against tho quantun of doasyes awarded Dy the trial judye wie had

restricted Che award of damages to loss of Leuelit and physicul inconvenic.ice.

Stephenson L.J. pointed sut that in such a coatract the parties contemplated

that on breach chere w

anacyance, disappcointuent, and that Jdamages coul
All that is this case. The plaintiff or ner agent suffered loss

of bLenefit and physicel inconvenience caused »y the Jefendants wrongfully

discontinuing, their telephone service. 1In ad:iition the parties wust have
contemplated thai 1f the defendants ULreached the contract to provide telepnone
sarvice the plainiiff or her agent would ce ddgappoianted, ammoyed or cven

]

frustrated vy the defondants' breach.

4 ve awarded for such inconvaznienca.



it is difficult to nssess damages flowing frow such a breach.
Yet & trial judse uust do the best he can in the circumstances. It was the
plesntifi’s ugent who applied from the old number for the new number. He wos

the person who paid the bills and he would use the telephone to make locul as

O

well as overseas calls vo relatives. Indeed, the telephone was his primary
weans of communicatipg with his fawily overseas. He would also use the
telephone on his job as Operations Steward to the Jumaica Racing Commission.
It seems to wme thereiove, that an award of daowa,es in the sum of $20,U00. 90
1n respect of che vroach resulting in the pladntiff or her a,ent oveirn, deprive:
of telephone servies fur approxiwately 5 yeavs; would mect the justice of the
case. accourcingly I meke that sward.

Wnat ol the otper reliefs claimed Ly the plaintiff, to wit, the

declaration and injunction in the terms set ouwt respectively at (a) and () ©

b rl

the first paragrapn of this judgwment?

It 1s well within the declaratory jurisdiction of this court to

<

tae declaration suu at. Such a declaration would b

: consistent with the

[#

evidence and wita the state of the pleadings. I accurdin;ly exercise wy
disceretion and weke the weclaraticn in the Ceruas sought.

The injuuction cvhe plaintdfi seewc is ome in aid of her contractual
rights. It seeks to restralu the defendants from continuing, to disconnect
the plaintiff’s telephone nuwdered 9251174, Although the injunctive relief
claimed is plrased iu o nepative forwm it is a pogitive cbligation ca the
defenuants’ part that she secks to enforce, namcly, that the plaintiff promptly
and regularly payin, the rental the defendants are obliyzed to furnish and
continue tu furnish to ber the services of tineir plant and equipment. 4s I have
already found, the defondoncs were iu breach vot only when they wade the fiwst
disconnection but aiso when they made the secovnd disconnection. Because they
have not restored Cheir scervices to the plaintiff sioce the latter disconmnection,
the piaintiff sweks not & prohibitory injuanction Hutl a mandatory or restorative
injunctiovn.

Should I yrant such an injunction to the plaintiff? It clearly is
not impussible or iuwpracticable for the defendant to restore thelr services

to the plaintiff. vaunsges are not adequate sine: they would not put the plaintiff



-

plaintiff than to the sefendant if I were to refuse the injunction. In all

the civcumstances, thevefore, { hold that the sosi just course is ta zra
the dujunction gwd I accuvruing,ly do so.

The defendents wust pay the plelutifi’s costs which are to be toged

1f mot agreed.



