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REFORM OF THE LAW OF EVIDENCE

INTRCDUGCTION

Few areas in the law have suffered more than
evidence from piecemeal reform. To a large extent it is now
therefore more of a collection of rules, rather than the
integrated, syvstematic code for the conduct of trials that it

ocught arguably to be. One commentator has described the
present law in this way:

"Founded apparently-on the propositions that all jurymen

are deaf tc reason, that all witnesces are presumptively
- liars and that all documents are presurptively

fqigeries, it has been added to, subtracted from and

tinkered with for two centuries until it has become less
1

2

of & structure than a pilec of‘builders' debrig”

The law of evidence is in fact a fit subject for
codifiéation and if and when cur time comes useful precedents
may be found in India) in the United Stdtes and, clcser ..owne,
in the Bahamas. The sccpe of this paper is naturally less
ambitious and what I want to do is to lock at some Tiecc:t of
the "builders' drcris" that are of particular interest to me
and which in my view cculd benefit freom sowme examination with
an eye to reform and, hopefully, improvement. I hope that

-you will find the topics of interest; if you agree with any
of my proposals, that will be an addcd bonus.
—_—

RELUCTANT FATHERS

~

By virtue of secticn 5 of the Affiliaticn Act a
R.cident Magistrate/ may only adjudge & defendant in
affiliation proccedings the father of the complainant's child
where "the evidence of the complainant: be corroborated in
scme  material rarticular by other evidence to‘ the
satisfaction of the Resident Magistrate". Actions for
arffiliation orders therefore piovide an czample of the kind
of ca.e ir which corrcberation is required as a matter of law
ast as @ reguirement in practice, The fact that the

-

charge of paternity is easy to make and difficult to refute

is generally regarded as sufficient justification for what is
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in practice a styringunt raguivemant .

In 1976 the Statvs of children Act was cnacted,

with {he main obhject of removing the legai disabilities of




children born out of wvedlock. However, notwithstanding the

removal of the legal disabilities, there are still practical

conseguences to whether or not a particular child was born in

wedlock because of the procedural steps that arc necessary in
order to establish paternity in the case of childrenvborn out
of wedlock. The action for affiliation provides one approach
and section 8(3) of the Status of Children Act provides that
an affiliation order shall be prima facie evidence of
paternity in any subsequent proceédings. Howaver, the
primary mode of establishing paternity under the Status of
Children Act is set out in section 10(1), whereby a mother or
other‘person having a proper\interest ir the result may apply
to the Supreme Court or the Family Court for a declaration of

paternity.

Section 8(4) provides that a desclaration of
paternity made under scction 10 "shall, for all purposes be
conclusive proof of the matters contained in it". A malor
and welcome reform in Family Law, the Status of Children Act
has nevertheless roevealed one significant lacuna in practice,
when compared with the Affiliation Act, becéuse of the
absence in the former of any requirement that the evidence of
the complainant be corroborated. When it is considered that
the declaration of paternity under the Status of Children Act
has, and is obviously designed to have, conclusive effect
while an affiliation orderx is more limited, it might be
thought to be a strange anomaly that it is theoretically open
- and happens in practice - to an applicant who fails under
the Affiliation Act for want of corrcboration to reapply and
succeed under the Status of Children Act in obtaining the far
more sweeping declaration of paternity. Such a declaration
may then be used to ground an application under the
Maintenance Act, at ‘which stage the applicant will then have
placed herself - albeit by an additional procedural step - in
the samc position as an applicant who succeeded originally
under the Affiliation Act. ‘

This is an untidy anémal& and there appear to me to
be two possibilities for reform. The first - a radical one -
is to abolish the Affiliation Act altogether and to leave the
provisions of tho Status of Childrcen Act as tre only mcde cf
establishing paternity. But I am concerned with svidence and
I will say no more about this possibility, save to observe
that it still lcaves c%xni the question of whether the
provinionn of noction 10 of the Status of Children Agt ought
to dimport some requirument of corroboratlon, whioh g in faut



the second possibility: that is, to amend section 10 to

require corroboration of the dpplicant's evidence as a matter
of law on applications for declarations of paternity, in
terms similar to section 5 of the Affiliation Aét. There may
well be though yet a third possibility, which is to abandon
the rigorous mandatory corroboration reguircment in patcrnity
cases altogether and to substitute a more flexible
requirement in practice for evidence of corroboration, as in
cases of the sworn evidence'offthildren, the evidence of

accomplices and of complainants. in se:ual cases'generally.

'The effect of this would be that while the Resident

Mrjistrate might usually. look for corrcbhoration as a
practical matter, he may nevertheless make a declaration of
paternity without it if he is satisficd on his assessment of
the applicant's evidence that she is speaking the trmth. My
own preference would in fact be to abolish the Affiliation
Act and to make provisions in section 10 of the Status of
Children Act for this more flexible approach to the question
of co;roboration; Even if the Affiliation Act is prescrved,
I think that the corroboration requirement ought to bhe |
liberalised so as to allow the Resident Magistrate a
discretion to accommodate those cases in which the clear and
cogent evidence of the complainant satisfies him as to the
truth of her complaint, notwithstanding the absence of
corrchoration. I think tha£ the more stringent requirement
results more often than is tolerable in injustice ’n practice

and imposes an unnecessarily rigid burden on an applicant.

TO SWEAR OR NOT TO SWEAR (1)

R v Hines & King™ is a well known decisicn of the

Jamaican Court of Appeal. In that case one of the accused, a
Ragtafarian, electéd to give evidence on oath in his dafeﬁcg
on charges of assault; robbery and malicious damage.
However, he declined to take the ozth in the usual fornm
commencing "I swear by Almighty God...", but instead proposed
to take an oath in the form, "I swear by Almighty God, King
Rastafari...". The trial judge refused to allow the accused
to be so sworn, saying that as far as hce was aware "that form
of oath is not lawful". 1In holding that the trial judge fell
inté errox in so ruling, the Court of Appeal held that the
provisions of section 3 of the Oaths Act were permissive and
not compulsory and that the acwused eught thorxwfore Lo have
Lbeen permitted to take the form of ocath considered by him to
be bil..ing on his conscience. At the end of a leavned and

)

intorosting Judgment, Luckloo J.A., obgerved:”



"However misguided one may think Hines to be in his

professed belief as a membér of the Rastafarian
sect that the Emperor of LEthopia is a Divine Being,
the fact remains that such is his professed belief
and indeed the professed belief of the sect to
which he belongs. The form in which Hines wished
to take the oath was consistent with that professed
33 . belief and declared by him to be binding on his
conscience and on so taking the oath he would have
become subject to the provisions of the Perjury

Lawr..."4.

I do not suppbée (is this a rash hope?) that anyone
would disagree with this decision in the context of modern
Jamaica. But the question of the form of the oath continues
to be ‘a troublesome one: while the authorities are clear
that it should "not be repugnant to justice or decency"S,
there remains a large area in which individual values (and
prejudices) may still operate to limit the rights of
witnesses to take a.form of oath binding on their conscience.
Of equal concern is the question of the efficacy c¢® thc ocath
and whether the praying in aid of the religious beliefs that
undérpin it continuc to be meaningfhl today.vﬂsection 4 of
the Oaths Act itself recognises that . person who takes an
cath might in fact have no’ religious belief and provides that

hat fact "shall not for any purpose affect the validity of
such oath". Which is a curious provisicn, since presumably
the real weight of the cath lies (or ought to lie) in the
perceived réligious sanction upon which it is predicated.
The English Court cf Appeal decision of E_X"HEXSEG provoles
a similar disquiet more sharply. In that case a young boy of
12 was being examined by the trial judge on a voir dirc with
a view to establishing his competence to give eVidence on
- oath. When askeé by the Jjudge if he had religious
instruction at school, he shook his head. Then the judge
"said: "you don't? Do they teach you about the Bible? Have
they told you about God or Jesus?" and the boy answered "no".
And then, "Do you know what I mean by God? Have you heard of

God?", ‘o which the boy again answered "no".

By these questions and answers the boy eiupressly
declared that he was wholly ignorant of the existerce of Ced
end it might have becnlthought that if the escence of the
oath 18 a divina sdnotion,,and i# }t i an avaranoes of kbhot
divine ecaneticn which the court is looking for in a child-of

r SRR B RS g e - PR ~ 1 hod o4 4 g
tenduy yvelrs, then hoere was a case wWrore,-cn the fzce eof it



that awareness was abscnt. . Nevertheless, the judyce permitted
the child to give swern evidence and the Cecurt of Appeal
declined to interfere with this exercise of his diccretion.
Bridge L.J. {(now Lord Bridge of Harwich), summaricced the

reasoning of the court in this way:7

"It is unrealistic not to recoéni”e that
state of society, amongst the adult pcpulation  the
divine sanction of ‘an oath is probably not generally
recognised. The important consideration, we think, when
a judge has to decide whether a child should properly be
sworn, 1is whether.. the child has a sufficient
eppreciaticon of the solemnity of the occasion, and the
added responsibility to tell the truth, which is
involved in taking an oath, cver and azhove the duty to
tell the truth which is an ordinary duty of normal
social conduct." |

' Two things about this decisic.. concern me. The
first is that the test of whether a child can be sworn which
the court applicd appears to be virtually identical to the
test prescribed in section 54 of the Juveniles Act  (the
cquivalent ¢® section 38 of the English Children and Youny
Persons Act 1933) whereby a child who does net understand +he
nature of an oath may nevertheless be permitted to give
unsworn evidence provided he understands and appreciates "ithe
duty of specaking the truth". In Hayes the Court of Ippcal
appears to have assimilated the -two tests, wh'~h may not be
altogether a bad thing, save that of course the unsworn
evidence of a~child must be carroborated as a motter of law,

while the .sworn evidence of a child necd not be.

But my -more fundamental problem with ilayes iz that
I think a very real sense of repugnance - from the logical as

well as from the moral standpoint - may be engendered by the

spectacle of a witness, perhaps particularly so in the case

of a child, clutching a bible and swearing by Almighty God,
having.minutes before assured the Court that he had never
heard of Almighty CGod. But [ayes was followed and approved
in R. v Campbcll8 (a case of anothcx young child) and rost

9 . . . .
recently in B. v Bellamy (a case invelving a witnes~ of

leow mencal ability). Which leads me to suggest that the tine
may well have come for us to consgider abolishing the taling
of an oath altogether and veplacing it with a declaration in

an aroreprioto Zomm undoertaking to opeak thae Lrubh. Dhit as

e ~ R < =) 7 ad 4 v e te MR q'{" B G ."--'(,- .' '.:,‘;
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10 . But the

Criminal Law Revisicn Committece in 1972
recomrendation has never been implemented because the larger
issues of socilal, religious and moral policy involwved have

“yet to be settled. However, at least two of the recasons for

the recemmendation, which are set out helow, might be thought

to be of particular interest in the hindsight of Haves and in

the light of contemporary Jamaican erperience.

"(i) The oath is a primitive institution which ought not
Lo be preserved unlesc there is a good reason for
preécrving it. 1Its use has been traced back to
times when man believed that a verbal formula could
itself produce desired results, as in the case of
the curse. Cursces werce operative magic
performances, and the oath was a conditional
sclf-curse. With the growth of religicus bhelicf it
was <hought that God was the executor cf man's
oath. Ilie was believed to respond Lo its magic.
The ~nth was an imprecation to heaven calling upon
the supernatural powers to bring disastoer on the
spealker 1t he uttcred fFolechood. This wee the
basis of the Anglo-Saron systom of coﬁpuxgation,
which rested on the belief that the takirc of a
falsc cath brought automatic supernatuxal

punishmwent."’

"(vi) There would bec a good case for keeping the oath if
there were a real probability that it increases the
amount of truth told.: Tﬁe‘majority-do not think

, that it does this very;muchQ For a person who bh-s
a firm religicus belief, it is unlikely that taling
- the oath will act as any additional incentive to
tell the truth. For a person without any religious
belief, by hypothesis the oath can make no
difference. There is value in having & witness
'solemnly and sincerely’ promiée that hé wvill tell
the truth, and from this point of vicw t"2 words of
the affirmation are to many at least more
‘impressive than the custemar:” cath. The :ath has
not prevented an enormous amount of perjury in the
courts. A witness who wishes to lie and who fcels
that the oath may be an impcdiment can coaaily say
that taking an cath is cdhtrary to Nhis religious

bolief."



appcarance of anomaly. In the penultimate edition

- It is my reepectful submiscion that the decision in
Hayecs has reduced the taking of the ocath to +the mere
repetition of a verbal formula, a breach of which has ,
manifcstly ceased to produce results, cither in terms of
swift and visible retribution or a greater incidence of
truthfulness in the witness box. Its replacemcnt b§ a simpl:”
and straightforward declaration will at the very leact
relieve i.ose of us who still fear the immcdiacy of divine
sancticns from the apprehension of a lightning strilie on the
Suprcme Court that habitually overtakes us in the face of fhe
mendacious - gworn - witnecs.

TO SHWIAR CR NOT TQ SWEAR (2)

In .the days before the accused was allovcd legdl
reprb@entation or the right to testify on ocath on his own
behalf, the practice developed for him to make an unsworn
ctatenent from his place in the dock. When the Criminal
Eviderce Acl 149¢ {U.Y.' cranted bhim the right to testify on
oath on his own behalf, it eﬁprcssly preserved by cection
1(b) his right to make an unsworn statement. In Jamaica the
equivalent provision is to be found at sccticn 9(b) of the
Evidence Act. There have from time to time been differences
ol opinion as to the proper direction to a jury cn how Lo
treat an unsworn statcmentll, but I think that the question
may ncw be taken as authoritatively settled in Jamwaica by th~
decision of the Privy Council on appcal from Jemaica in
D.P.I., v Walkcrlz and the decision of our Court of nppeal

in R. v HartlB, in both  of which it s said that the

ar~=tiens of the weight and value of an unsworn statement are

exclusively for the jury.

However), academics'andirefc;mexs have npever had
nmuch love for the unsworn statement and ther have been
influericed largely by the disappecrance ol the mischic” vhich
historically it sought to address and the consequent
la ot
Cross on Evidence, for instance, it was described as "a
hormless survival from a former age when it was a valuable
ccnccssion"ls. Professor Haydou,16 was more recently

ceven less enthusiastic:

*irhe right to make an ungvorn statemenc deos little

) . - - . Ln
harm, buk it iw hawxd Lo diccover any good in 1th.



The English Criminal Law Recvision Committee in its
11th report recommended the abolition of the right to make an
unsworn statement and finally section 72 of the C.oiminal
Justice Act 1982 abolished the accused's right to make an
unsworn statement in any criminal proceedings in the United
Kingdom.

The present position in Jamaica is well summarised
by Mr. Richard Small in a learned article on "Unsworn
statements from the dock", published in the West Indian Law

Journal:17

“In 1974 the Law Reform Committee under the chairmanship
of Sir Joseph Luckhoo of the Jamaican Court of Appeal
adopted a report which recommended that the right should
be abolished and that the prosecution should be at
liberty to comment freely to the jury'on an accuscd's
failure to give evidence in his own defence. The report
states that the proposal was first mooted by

Mf. L.E. Ashenheim whose attributed views were sct out
in detail in the rcport. He described the right to make

an unsworn statement as:

"an anachronism which tends to distort the course
of justice and let loose on the community @ number
of c¢riminals whose éonviction by any oxrdinary

standards of justice would be fully justified by

the evidence”.

.+ A minority of the members df the committce opwnosed :he
abolition. It consisted of Dr. Lloyd Barnett and
Dr. Adolph Edwards whose main contention waz that the
accused was usuélly'under a heavy psychological pressure
and that indeed if he is of good character or innocent
the anxiety will in many cases be even greater than if
he is of bad character or guilty. It was their view
that it was therefore fair that he should be able to
decide whether it was advisable to give evidence or make
&n unsworn statement. The matter camec to public
attention again in March 1976 when HMr. Justice Parncll
in one of his many addresses to police gatherings
suggested that the right to make ungworn statoments
should be abolished. He contendc.. that the present
whoht allewsed o &lbuablon whieh brings cheout peveral
wiconvrioens of quatice.  lle vng met by a public

ctatemaent made by a nuamber of attorneys vhieh Lok hids
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to task on the above and various other proposals that he
made for the revamping of the law of criminal procedure.
Sometime in 1978 it beéame known that the Cabinet had
approved draft legislation for the abelition of the
right and this resulted in a.position paper being issued
by the Bar Council which was eventually published in

Jambar the publication of the Jamaica Bar Association on
March 5, 1979.,"

For my own part, I must now ccnfess some
ambivalence on the question. Bearing in mind that I was a
~ember of the Council Of the Bar which in 1972 issued a
statement in support of the retention of the right to make an
unsworn statement, I suppose that the above confession is in
itself controversial enough and that I ought perhaps to
refrain from getting myself into further trouble. The more I
read and think about it, though, is the more inclined I am to
the view that the continued existence of the right is
difficult to justify in principle or in policy and that it
ceanot be said to be grounded, as Mr. Small asserts, "in the
right of an accused person not to be questionec".18 Tf its
retention can at all be justifiéd teday; I would prefer to
see it based on it’s being a further corcllary of the
presumption of innocence, particularly beari-  in mind “hat a
Jamaican accuscd may well be, moreso than his Enylish
counterpart, undcr very special pressures when confronted
with the wig and gown.

A final, not entirely rélated, point: under our
practice, an accusedeho calls a witness to fact in addition
to himself loses his iight to the last word to the jury. In
the United Kingdom the Criminal Procedure (Right of Reply)
Act 1964, provided that the right of reply or tle last @ >xd
would always be the accused's, whether he calls witness °s or
not.l9 In my view this is a most desirable reform, bearing
in mind again the presumption of innocence and the burden and
standard of proof and I think that it is worthy of
consideration guite indepcndently of whether the right to

make o~ unsworn statement remains or goees.

WY AT WIVES 80 INCOMPETENT?

1t is a commonplaece of the law of evidaence that one
spouse is not generally compatonk to give evidence oan be%g]i
of the prosecutlon against another in a criminal case.”
The oldor jﬁstifications of the rule woere bascd upwn bkhe

.~ CoUNcrr o; ; -
NORM AN o OF LEGAL EDUCATION

LEY LAW SCHOOL 177w » -
U.W.I MONa, KINGSTON, 714+ xon s



theoretical unity of the spouses, while more modern
formulations emphas the neced to preserve marital harrmony
as mwacnh o° possible as vell as to avoid cormpelling one spousc

to give ceovidence against another.

lowever, the rule can produce odd - and, arguably,

unjust -~ results. In R. v Mount21, for ciample, the wife

of one of three co-accused persons gave cvidcnce for the
Crown impl_cating a co-accuscd, but not her husband, and it
o T

was held on appcal that all three convictions had to be

22 . . . 23 ., .
quashed. Morce alarming is K. v Deacnn, in which the

accused was charged with.murdering his brother-in-law and

- " I il . K T ——
attempting to murcder his wife.  She gave evidence that-she

savw her husband shoot and kill the dﬂcchacd after which he

shot at her. Ile was convicted of murder, no verdict being (
.31~ + 3 o BN < ~ - . 3 - L V1 1\-\

taken on the charge gt attempt. On appcal, hi~ ~~nvyictic \k/’

was 1"o:hﬂd because, in relaticn to the murder chargce, his A 90 %y

wife was an incompetent witness for the Crown.

I doubt very much whether cithcer eof the decisions
in Mcunt or Peacon does anything to advance marital harmony -
certainly in Dcocon, that state appears to have dissipated
come time Dbefore the trial and, where the wife is willing to
give cvidence for the,prosccution, I think the law is showing

xcessive concern for the preservation of rarital harmony by

preventing her frem doing so. For my own part, I would

thereiore support the position of the IEnglish Criminal Lo
o . . . : vy oy 24
Reviesicen Comittee in 133 1lth repext (1972) , which

recommznded that spouses should be competent witnesses for

the, prosccution in all cascs, shbjcét-only to the wmincy
excepticn of proccedings in which the spouses are being tried ‘
jointly. This recommendation has now been enacted into law

in EZnglond by seciion 80 of the Police and Criminal BEvidence

‘Dot 1954,

A more difticuvlt question is whether a.compctcnt
opouse cught also, in common with all other witnesses, to be
crupellable. At common law, a’ spouse was always competent
for the ; ~cecuticn in cases in which the charge involved the
uce of persenal vi olence by onc spouse against the other.

Pric— to 1978, it was thought that in such cascs she was also

comp.liatle and ‘it had indeed bez:n so held in R. v
' ‘ '.‘ S L] » .
Ewm.‘h’ , whiclh was cibed in all boclks as authority forx
20
thut prupouitluu.“” flowswor, in Ponkyn v Mol lﬂjﬂ,_l

72
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olice Commdissionexr, this positicon was overturnoed. In

Llhes e Uhve pooonod vag chayged wlih w2unding oo waiaan. Zhe




‘she was not compellable.  loskyn was <ub“cquunt1y fellowed

gave cvidence at the committal prOC“Lleg" and Hoskyn was
committed to stand trial. Two days before the trial,
however, she married'ﬂoskyn and when thoe matter came on for
trial che refused to give evidence. She was compelled by the
judge to testify, gave evidence for the prosecution (scmewhot
unhelpfully -t first - in fact she was ultimately treated as
hostile) and Hoskyn was committed. The Iouse of Lords
allowed bis appeal, in the process overruling Lapworth, and
held that in cases where a spouse was renderca compelbent "-r
the prosecution becausc of the persenal violence oxception,
-l

. 28 .
R. v. Pitt, in which it was held to be desiroble that

before a sﬁgﬁge who is a competent witness tokes the oath,
and in the absence of the jury, the judge should explain to
her that she has the xight to refuse to give cevidence againct
her husband, but that conce she chooses to do so she will ‘o
treated like any other witness ~and may iIf neceszory be
trecated as hostile. '

The decision in Hoskyn raises important questions
of principle' and of policy. The overriding policy
consideration, which justified in ithe view of the ma jority a
dcydvtuvc from the established principle that all compet an
witnesses are compellable, is that the relation of husband.
and wife is in a special and exceplional cate-nry. Lord
Salmon put it in this way:29

"Tiie main argument on behalf of the Crown is that all
persons who are caompetent witneseaos normaily arc also
compellable witnegsses. And therefore, so the argument
runs, in cases in which wives arc coipetenlt witnesses it
follows that they also must be compellable witnesses.
Thiis secems t@ me tc be a complete non sequitur for it
takes no account of the special importance which thoe
comrron law attaches to the status of marriage. Clearly,
it was _. - the w' fe's own proiccltion that the common law
“made an cxception to its general rule by making the wife
a compc.ont witness in .respect of any charge against her

husband for a crime of violence against her. But if she

dees net want to ava’l herself of this protection, there
is, in ®my view, no ground for holding that the common

lawr forcas it on her.

In wmany sueh casas, the wifo in rot a reluctant or
unwilling witness; she may Indecd somatdses lee ng
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hand, there must also be many cescs when a wife who
loved her husband completely forcave him, had no fear of
further Vlolence, and wished the marriage to centinue
and the pending prosecution to fail. 1t sceows to mn
altogcthér inconsistent with the common law's attitude
towarde marriage that it should cowpel such a wife to
give evidence against her husband and thereby probably

destroy the marriage."

Viscount Dilhorne found it “vcry repugnant® that "a
wife could be compcelled at the instance of any proesecutor to
testify agaipst her husband on a charge involving vioclence,
2o matter how trivial and no matter the ccnsequ,uvcs te her
and to her family."3o Lord Edmund-Davies on the other
hand, in a powerful dissent, thoughit that the requiremoents of
nublic policy and the administration of justice dict~ted the
oppesice conclusion and he would have dismissed the appcal on
the ground that Hrs. Hoskyn was ancompellable witrness for the
proscgution. That lcarned judge was of the view that ":he
law as your Lordships concei.o it to be is inimical to the
public weal, and particularly so at a time when distuibing
disclosures of grecat violence between spouses arc rife ."31

I think that a wife who is a competent witness
ought also to be compellabie. I think that the society as a
whole has a distinct and overriding interest in making 7%
(lear to perpoetrators of domestic violence that therc is a
la- +that applies to and can reach them as well. In this
conte2xt, I find it difficult to appreciate what might be
¢ r~roribed as “"trivial" violcnée and, on the fects of Hoskyn,
I certainly find his ultimate acquittal more repugnant than
Mrs. lloskyn haVLng been compelled to U’JC cvidence against
him. It follows that I would alcto uuppcrt legiclaetion along
the lincs of section 80 of the U.X. Pclice and Criminal

Evidence Act 1984 which restorcs the Lapworth position

.

whereby a competent spouse is also compcllablc. In =o

saying, I am assuming that Jamaican courts would consider
themselves bound to follow Hoskyn on this point; in the
event that they would not, I would certainly want to argue
that it ought not to ke followed.

CA_ CCHrhTRNYT MIHEAR SAYH?

Phe dewlslon in I ig ueli -oun,
counn would cay notorious. Thcrc Lb~ Pou sn of Lor o bodd Uiaw
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engine and chassis number of a car was inadmissible in

cvideace. The uLate...knt was hearsay because it caid "enginc
no. 123 has becn installed in chassis no. 456" and wac
tendered in evidence to prove that very foct. Thi vrigion

was followed by the Jamaican Court of Iimrmeal, on not

.dissimilar facts, in R. v Homer hlllLumu.3J Wthile "t has

—

.

had its critics, and was swiftly neutralised in part by tho
Criminal Evidehce Act 1965, I have no doubt that it is a

sound applicaticn of the rule agains®t hearsay. T--12ed, as
the more recent decision in R v. aLc]34 illustrates, the

n

doctrine continues to cnjoy some vitality in Lhe - ~20s not

covered by the legislation.

s

What has caused some problems in this arca in

D

recent times, though, is evidence generated as a result of
the opceration of ceomputers, and its relationship with the
hearsay rule as formulated in Myc-u. I intend to arcue that,
in ~t least onc respect, the law in this areca has bcen
misunderstood and misapplied and that the common law of

evidence 1is flexible enough to accommodate

scome linds of
. 35
computer cvidence. R. v Marcaret Horon, a local
decision,; is a geod starting point. In that casc ithe accuscd

was charged under the Public Utilities Protection Act for
trespassing upon the works of the Jamaica Telephone Co. Ltd.
among the items of cvidence tendered against her, was &
computer printout disclosing various calls made, the
originating number, the destination of the call and the
charges which were applicable. The information reccrded on
the printout was initially generated automatically in the
cense that, once w number was dialled, the recording process
was motivated without any huwman intervention and the
information stored on magnetic tapes. It appears that these
magnetic tapes were then removed iroh the recorder and the
data thercon would be loaded manually onto the computer. The
Court of Appeal held that, "in the absence of statutory
authority and’bl sed on the decided cases, thc corpubtny

. 36
printcut was not admissible in prOOL of its ccntents."

Tt is not entirely clear to me from a reating of

tha vwnucrjpt of Margaret Heron whether the loaci.y of the
reeorded infermation into the comnputer involved the actual

tran ,vr*anon of the information by on cparator: i L5 18
=c. and b gppears thot it may have boen, then the cxclusioa
of the printout wan dg wy saepaetu) vios: o guppass ced o ol i
yround Ehat, s in Myerw, b owor'd be ooslatument Dromoan

: 3 : e T IR T U B S B R e S R e
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the information frcim the magnetic tape ontc the computer.

What worries me about Margaret llevon, though, is the failurc

to distinguish Dbetween a system in which therce is some human
intervention, which is the Myers situation, and onc which
cperates  totally automatically. In my submission, the
adiniscibility of a printout produced as a result of & tolally
autoratic system has nothing to doywith the rule against

hecarsay. The reliance by Rowe J.A, in his judgment on the

. . . ; . 37 . . .
decision in R. v Pecttigrew, fortifies me in the view that

the distinction was nct apprehended. That was a case in
which the Court of Appeal held that a printout producad by
Bank of England domputerwwas inadmissible on the ground that
it was hearsay and not within the excep-ion createcd by the
Criminal Evidence fct 1965. liowever, the deccision has been
criticised38 and it does appear to couflict with the

. - . . .39 . .
earlier decision in the Statue of Liberty in which Sinon

P. held that the record made by a radar sct by purely
mechanical means without any human intervention was
admissible to prove the movement of ships and the place wher
a collision occurred. As Simon P observed, "the evidence in
question in the present case has nothiﬁg to do with the
hearzay rule ..." The latcr casc cf R. v ‘.‘Jood(10 tends Lo
confirm my view that Pettigrew was decided per incurian.
In Weod it was ruled that a computer printout showing the
recult of certain calculations performed by the ccuwputer
‘withcut human interveution was admiscible at common law as an
item of real cvidence and did not fall within the. rule in
Myers at all. To similar effcct is the rmest recent casce of

ar . . .
Castle v Cross, in which it was held that a printout from

an Intcuicator health testing machine was admissible as an
item of real evidence in the absence cf any challenge to the
c¢f " ciency of the machine and any finding that it was

defcective.

On the basis of the forcgoing I thercefore think
that where intormation is reccrded by mechanical means
without the i tecrveaotion of the human mind, the record nade
by the machine is admissible provided, of course, that it is
accepted that the machine is reliable. 1In this respect a
computceyr printout iz no different from a camcra or a tape
rccorder. MNotwithstanding this view, however, it is clear
thet ceno lbgislétion of a general natursc may well be needeoed
to regulate cascs gucin as wvhere the information recorded by
the computer is a stotement of fact derived cither dircctly
ox indirectly frew a human mind, in which coar: tha hoeorsal

"

ST PSR S A Aoty T Ayt 1 arm T B cooes whora Al ~
R SR R T t.,t-Jn.'..'.L ev il g dowi PRV dew s PYRES] S8 AR AR PR

e ¥ Mg oW



‘a cimilar reforin in Jamaica. The on

compucer is simply observing facts, lecgislation remaeins
desirable because it can specify conditions for adinissibility
to ensurc the recliability of the information s supplis 2. T was
very pleased therefore to learn a few wecks ago thaot a bill
has been tabled to amcnd the Evidence Act tc mal"~ provicions
for the admissibility in ev1dence of "cemputer output". I am
doubly happy to see t.at there is an area in which the reed
for reform appears to have been perceived other than by

those, such as oursclves, who are not in authority.

CRIMINAL CIVILIANG .

. ; 12,
The rule in lollington v Hewthorn4 is that

conv. ctions and judgments are not evidence ‘in  latoer
procee d*ngs of the facts on which they were founded. fThere
are cxceptions to the rule: the proof of convictions in
cross cxamination as to credit, . judgments as cvide ~r of
public rights, judgments as facts in issve or relevant facts

_ . 43
(2s to which, see Ingram v Ingram). In certain raspects

it is not a,bad rule: plainly acquittals in criminal cacses -
for example, on a c¢h™arge of dangerous driving - should not Le
taken as evidence of innocence in a later civil suit - feor
damages for negligence - because of the higher standarxd of
prcof in criminal cases. DBut the converse is also true and
it is difficult to see why a conviction - for sc ay fraud -
ought not to suffice as proof of the facts in subs sequent
vil proceedings in which proof need DnLj be on a balance of
probabllltles. It is for these _iazsons that the Civil
Ev_dznce Act 1968 (U.K.) made convicticns, but not
acguittals, admissible in evidence as proof of the facts upon

which tl.»v were based in subsequent civil proceedings.

I think’ that this makes scnse, and I wculd suppert

e ar.a of doubt that I
have has to do with whcthcr any distinction ouaht to be made
betucen convictions in courts of co-ordinate juriuliction'to

the onc. in which the subscquent civil procecedings arise and

convictions in courts of inferior jurisdiction. I cean
envisage some veryv real problems if convictiocns in Traflic
Courts are to be taken in all cases to bLe prcof of ncgligence

in tho Suprzsme Couxk.

CONCLUL LON

-

There are wany other areas of the law ¢ cvidence’

urgently 1n neoed of rolorst  doecuswsniasy evial.oouw wad L




rule against“hearsay generally, rules relating to confessions
and illegally or unfairly obtained evidence, the extent of
permissible cross-cxamination of cemplainants in rape cases,
to name a few. The continued credibility of the system
demands that the rules do not fall short of the pullic
perception of the requirements of common sense and justice.
For if that cver happens, only the lawyers will be left to

play around in the debris.

DI
July 18, 1986
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