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:lJ'I'P.O::JUCT ION

Fevl areas in the lClH h~vc suf[ered more than

ev iclcnce from piecemc<1l reform. '1'0 a large e:~tent it is now

therefore more of a collection of rUles, rather than the

integ:::-ated, systematic code for the conduct of tri2J.s tlW.t it

ought arguably to be. One COrrUJlentator has described the

present 1a\'1 in this ''lay:

"Founded apparently"on the propositiOlJ3 that ~11 jury!rtGn

are deaf tc reason, ·th2.t all vlitncsses are presu:~lptively

liars and that all documents are presu~ptively
'.
fC?tgeries, it ha.s been added to 1 subtracted from and

tinkered with for two centuries until it has become less

of a structure than a pil\} of builders' debris".l

The law of evidence is in fact a fit subject for

codification and.if and when our time comes useful precedents

may be found in India, in the United States .and, clcsel." J.J!IlC,

in the Bahamas. The scope of this paper is natur~lly less

mnbi·tious and 'Ilhat I Hant to do is ·to look a:' sCIIle :-iecc::: 0.£

the "btcilders I dr hris" that are of particular intere~t to me

and which in my view could b~nefit frem some examination with

an eye to refbrmand, hopefully, imp~ovem8nt. I hope that

·you will find the topics of interest; if you agree with any

of my proposals, that will be an added bon"Js.

RELUCrL']\JJ'l' FA'I'IiERS---'---

By virtue of section 5 of the Affiliation Act a

~_sidcnt Magistrate' may only adjudgo a defcnd~nt in

affili<:!tion proceedings the father of the ccmplairwnt' schild

1;.d10re II the evidence of -the complainan1: br:: corrobQra ted in

som2 11l2.tcrial Fa.rticular by other evi~~!1cc to the

sutisfnction of the T:.ccident HagistrQ.te ll
• l'~ctions for

-
affiliation orders therefore provide an cy-ampie of the kind

of ca..:e il" ,-,'hich corroboration is r:cqulred as a 1L!<'1ttcr of len"
I .' t· • t; pr·-r-ot~cr '1'11'" fact tllr!i: t '11 e';:t.1C. ~:o(. J:'~S - aD Ct requ~remcn' oLn d".:.~..... ~,.

charge: of p:.1tGl:7ni.-::y i~J ee.sy to ma],,(;: ,;:ul<.1 difficult to refute

is s;c.:nC-1: <:lIly rc::gnrded as sufficient ~ us tification for \VIla t i~j

t · . . t J.l',in prdc -1 ce (). &t.rln(J~;nTt. t<z\;\\urer,cn: l .

III EnG the Stat.UE, of ClliJehcn l\ct \·:as e:ne:tcte:d,

with ~he main ohjeot of reroovi-ng -th.e Legal. disabiLi.ties Df

.... .-- ',··r
....~ ,,'-'. 1 i. _ ~ 'M' • ",
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children born out of \ledlock. However, notwithstanding the

removal of the legal disabilities, there are still practical

consequences to whether or not a particular child was born in

wedlock because of the procedural steps that arc necessary in

order to establish paternity in the case of children born out

of wedlock. The action for affiliation provides one approach

and section 8(3) of the Status of Children Act provides that

an affiliation order shall be prima facie evidence of

paternity in any subsequent proceedings. However, the

primary mode of establishing paternity under the Status of

Children J\.ct is set out in section 10 (1), whereby a mother or

other person having a proper. interest in the result may apply

to the Supreme Court or the Family Court for a declaration of

paternity.

Section 8 {4} provides that a declaration of

paternity made under section 10 "shall, for all purposes be

conclusive proof of the matters contained in it ll
• 1\ ma~8r

und t,-lclcomc reform in Family Law, the Status of Children Act

has nevertheless ruvealed one significant lacuna in pr'::'lctice,

\-.jhen compared \'1i th the l\ffiliation Act, because of the

absence in the former of any requirement that the evidence of

the complainant be corroborated. When it is considered that

the declaration of paternity under the Status of Children Act

has, and is obviously designed to have, conclusive effect

while an affiliation order is- more limited, it might be

thought to be a strange anomaly that it is theoretically open

- and happens in practice - to an applicant who fuils under

the Affiliation Act for want of corroboration to reapply and

suc~eed under the Status of Children Act in obtaining the far

n~rc sweeping declaration of paternity. Such a declaration

may then be used to ground an application under the

Maintenance Act, at ~hich stage the applicant will then have

placed herself - albeit by an additional procedural step - in

the snffie position as an applitant who succeeded originally

under the Affiliution Act.

This is an untidy anomaly and there nppear to me to

be 1.:.v:o possibilities for reform. 'l'h(~ first - a radical one 

is to abolish the Affiliation Act aI-together and to leave the

prov:i.ulolH.• (;J£ th'J Sl:a'l:lUJ of Childl"cn Act as t;'8 only mode of
establishing paternity. But I am concerned \-lith bv;Lilbll('.lP nntl

I will say no more atout thie poomibility, save to observe

tha.t it ntill l<..:avQs open. t:11o quest. ion 0 [\-]he ther the

t;,t·:r...wJ.,;;:.nl1fl ,..,f r:;nction 10 of the Gtntufi or Children /let Otlgllt

t.o lin.pOr1-. SOrr..·3 :L0ql.,irl:r,:cnt of corrobor,"'.tioIl, yjhlo!l fB if\. +tttlt
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the second possibility: that is, to amend section 10 to

reqtlire corroboration of the applicant I s evidence as a matter

of law on appl~cations for declarations of paternity, in

terms similar to section 5 of the Affiliation Act. 'fhere may

well bo though yet a third possibility, which is to abandon

the rigorous mandatory corroboration requirement in paternity

cases a1 together and to substitute a more flexible

requirement in practice for evidence of corroboration, as in

cases of the sworn evidence of "children, the evidence of

accomplices and of com,plainants in se;mal cases generally.

'The effect of this would be that while the Resident

H~.Jistrate might usually. look for corroboration as a

practical matter, he may nevertheless make a declaration of

paternity without it if he is satisfied on his assessment of

the applicant I s evidence that sh,e is speaking the tr~' th. Hy

own preference would in fact be to abolish the Affiliation

Act and to make provisions in section 10 of the Status of

Children Act for this more flexible approach to the question

of corroboration. Even if the Affiliation Act is preserved,

I think that the corroboration requircH\0nt ought to be

liboralised so as to allow the Resident 14agistrate n

discretion to accommodate those cases in \'1hic11 the clear and

cogent evidence of the complainant satisfies him as to the

truth of her complaint, nQtvli thst;;mcling the absence of

corroboration. I think that the more stringent requirement

results more often than is tolerable in injustice :!n practice

and imposes an unnecessarily rigid burden on an applicant.

TO SI'lEAR OR NOT TO SWEAR (1)

R v Hines &.' Kinq2 is a \'lell known decision of the

Jamaican Court of Appeal. In that case one of the accused, a
,

Rastafarian, elected to give evidence on oath in his (}afet1cg

on charges of assault, robbery and rllalicious damage.

However, he declined to take the oath in the u~ual form

commencing II I sy/earby Almighty God .•. ",but instead proposed

to take an oaUI in the for~, ffI swear by Almighty God, Ring

Rastafari .•• u
• The trial judge refused to allow the accused

to be so sworn, saying that as far as he \'/as aW<lJ:G 11 th.::t form

of oath is not lawful". In holding that the triul judge fell

into error in so ruling, the Court of Appeal held that the

provisions of section 3 of the Oaths Act were permissive and

not conlpulsory and t:.hnttht; l!i.et:urJ~d t)uyhl:. blu::l;t;'t1£orQ to h.,\vO

lwon permitted to take the form of oath considered by him to

be hi!. _':";),9 On his conscience. At the end of' n lourt'lcu ttrHl
')

i.11t~Ul:L:.H~'e.irHJ j'L;\.c:10f,l(,;ll"\\;', l-;l\'\<.Jklwo J .J\., observe.d ~,.J
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"Howcver misguided one may think Hines to bc in his

professed belief as a member oftha Rastafarian

sect that the Emperor of Ethopia is a Divine Being,

the fact r~rnains that such is his professed belief

and indeed the professed belief of the sect to

which ~e belongs. The form in which Hines wished

to take the oath was consistent with that professed

~ belief and declared by him to be binding on his

conscience and on so taking the oath he would have

become subject to the provisions of the Perjury

I ,,4
Ju\<l. • • •

1 do not suppose (is this a rash hope?) that anyone

would disagree with this decision in t~8 context of modern

Jamaica. Dut the question of the form of the oath continues

to be a troublesome one: while the authorities are clear.,.
that it. should "not be repugnant to justice or elecency".),

there remains a large area in Which individual values (and

prejudices) may ~jtill operate to limit the rights of

witnesses to take a·form of oath binding on their conscience.

Of equal concein is the question of the efficacy c~ the oath

and whether the praying in aid of the religious bpl:i.efs that

underpin it continue to be mea'ning ful tOday.,( Section 4 of

·the Oaths Act: itself recognises that , person "Jho takes an

'oath might in fact have no re.1i9 iOnS belief and provides that

'~hi1t fact "shall not for any purpose affect the validity of

such oath". Which is a curious provision, since presumably

the real weight of the oath lies (or ought to lie) in the

perceived religious sanction upon ,·,hieh it is predicated.

~'h0 English Court of llppeal decision of f1. ~_HuyesG provol:es

a similar disquiet more sharply. In that case u young boy of

12 Has being examin.-ed by the trial jUdge 011 a voir dire with

a view to establishing his competence to give evidence on

oa tIl. Ellen asked by the jUdge if !11.~ had religious

inst~'uction at scliool, he shook his head. Then the judge

said: lI you don I t? Do they teach you about the 'Bible? Have

they told you about God or Jesus?" and the boy ansh'cred II noll .

And thCI~, liDo you knOH what I menn by God? Have you heard of

God?", 'J which the boy again answered "noll.

By these questions and answers the boy t::~~t>res!;ly

declared that he viaS tvholly ignorant of the existcr.cc of Cod

i.ll1d i-to rHight have been _thought -that if the es£onco of the

oath 1s n divine:! sllnc~l()n, o.~·u:i ii! it:. :I.~. tHl tl\/i\fi)11Q!)~1 of thJL
loU-viiI': ~:;l;ICl·i'·'I\W)d.dl -l:.hecQurl: 1.11 lookin9 fo,t' in a child-· of

tGLc::-r Y«'!'~:, -th:.r" hc::-:c V1ZtG iJ. ct;.sc ·:!l'::·rc, c!! th~:; f;::cfJ of }_'~:,
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that <.Hmrencss vlclS nbscJrt •. Ncvertheless,tbc juclCJc F(~rInltl(Jd

the child to give s\'iorn evidence and the Court of l)F'pe.:-.1

declincdto interfere \-:i tIl this exercise of his (J:Lccrt.:tion.

Brid<]c L.J. (n01:J Lord Bridge of Hnruich), nlInJnuri~~(:d the

reasoning of the court in this way:?

lilt is unrealistic not to recogniso that, in the prc~';0-ni.~

~:; tate of society, amongst the 2(1u1 t pcpuLd.:lon the

divine sanctiol} of an oath is probably not lJ cnc rLl11y

recognised. The important consideration, \'10 think, when

a judge has to decide whether n child should properly ba

sworn, is HIlGther. the child lias a sufficient

of the occO-sian, end thr~appreciation of Uw solemnity

(1ddod responsibility to tell the truth, \,hic11 l' <'
"

first

involved in taking nn oath, over and ubove the duty to

tell U1G truth \·]hich is an ordi,r1l1ry duty of nO.nnal

social conduc·t . .11

T-V10 things about this dccisic ,: concern mc. 1'11c

'that the test of \vhethcr a child co.n be 5\'lOrn which

the court applied appenrs ·to be virtually identical to the

test prescribed in section 54 of the Juvenile~ Act (the

equivalent 0'= section 38 of the EnlJli~~h Childrell and Young

PeJ:~-;on~ l,ct 1933) Whereby a child who cloes not undur:::;t'::l11d' ~'lj1"~

llo·turc o[ an ol1th may nevertheless be permittc>d to give

un~\\vC'rn evidenc~ provided he underst'::ll1C13 and appreciate:. '~Q

duty of speaking the truth". In .!!.£!.YE.E the COUl·t of 1~Upccl.1

cJ.ppears to have assimilated theblO tests, 'V/I:': ','h l:l~lY not be

ultogc~ther: a bc::d thing, save that of course the lHls',wrn

evidence of a child Ip.ust be corroborLl ted as a H1uttcr of lclV!,

while the, S\vorn evidence of (l child need not be.

But my ,more fundamental probJ.e:TI "lith I!avc~s is that

I think a very renl sense of repugn2.:1ce - from tl~e log ical <:5

Holl uS f::::om the mornl strrndpoint - D1<:ty be cngc::ndl~rt:ld bi tho

spectacle of a ..,d tness I perhaps puY.'ticuJ.arly so in the CClEc;

of i1 child, clutching a bible and s\·lo.:tring by l\lmigllty Go:J,

huving minutes before aSGured the Court that he hnd never

hOcll':<1 of Almiuhty God. Bu t I!ay.§!s Wil8 follO\'locl nnc1 apryoved

in n. v CDHlPbcl18 (a case of another young cll ild) .:J.lHl !"ost

rcconl:ly, in P. v B~tlamy9 (a Ca!;e involving a wi tnes'" of

lv··"\·j • 'C'll ··1-.1' 1 l' ·t'v) t'\,'!lic 11 leClus l:;(~ to sU'J("J2~.-;l~ thc1: the t:.I:l2HICll L,u (:..... -.. '.1 • I •

I1\.;"lY \-1el1 hove COttlo ~or uo t,{)con::d.c1e-r .::boli~.;hin9 Lhe tilJ:ieg

<..''1: \\\1 G,:\t.h i\ltQ~lllt-hcr \:1;11<.1 rcplacill~J it \;i-t.:h a l1c'cl:'lr,-~tiQll .til
, .- '

~1l1 [1'·'"I?J~cpril:lt:.~ -:.j~m Ull(JU1"l::-flR;i.ng t:Cl J:pll.nl. t.l1'J tn.iLh. ;rlli.~j)::

11U'::' i.:. novel suggcscicn, <:;'8
,'.' -,. ~ ;:.
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C . . . 1 L 1- •• C . tt . 19 ~') 10rllllJ.nc:.. ilW _{eV1Sl.on .onunl-·ce In .1 ••• Dut the

II II

:recOlmr;endi:\tion h.::ts never been implemented because the larger

is~mC's of social, religious and mor<:~l policy invol-\!cd !13ve

yet to Le :3cttlcu. HO\Jcvcr, at lcast b'IO of the reasons for

the r(~cC'mmenc1ation, which are set out beloH, might be thought

to be of particular interes·t in ·the hindsight of Hayes and in

the li<]ht of contemporary Jmnaican experience.

"(i) The O;:1tl1 is Ll primitive instit.ution ,·:hich oUCJht not

to be preserved unlesc there is a good reason for

preserving it. Its use h.:ts Duen t.raced biJ.cJ~ to

times ~hcn man~elicvcd that a verbal formula could. ". ~

itself produce desired results, as in the c~se of

the curse. Curses wel:e opc~<:;~' i.ve mug ic

pcrformu.rtces, and the oa th was a condi tiona 1

self-curse. \'1ith the groHth of reli<jiC'us be lief it

was ~ilOugh·t tho. t God \-JUS the e;·:ecu tor 0 f lila n ' s

oath. lIe '·.JaS believed to respond to its magic.

'Ihs r-::th nas an imp:-ecation to heiJ.ven c<:111ing upon

tlll~ supurnntur;:rl pm·ICrf'. t.o tIring c1i~(.l::,;t.('r c·n th0.

speakel.- it he ut:t..cn.'c1 f<'11 E:t baed. 'rlii s 'Jc:-.~: t 110.

bClsis of the Anglo-Su}:on sy:::tCIlI of compl.::t'jDtion,

which res·ted on the belief th<:2t tt.e takir.s of a

false oilt.h brought automatic ::;upernCltu~~Dl

punishll'ent. ".

"(vi) 'l'here \'loulcl be a good case for keeping the oath if

there were il real probability thiJ.t it inc~ease~ the

amount of t:ruth told. 'T1"lC majority do not thinJ~

thatit does this very' much. For a person ~'lho h ... :-:

a firm religicus belief, it i~) unlikely tha·t tal:.lng

the o<:1ch 'will act as any additionLll incentive to

tell the t,tuth. For n person uithout any religiou::::

be lief I by hypothesis the au. th. can maJ~e no

aif fercncc . 'l'here is value in bDving D. ..:i tness

'solemniy and sincerely' promise that he Hill tell

the truth, and from this point of vic,., t 1
,-; '>lOrds of

the affirmation are· to· many at least more

illlpressiva than the custornnr:.-· oath. The.: L: tIl htlS

not prevented an enormous amount of perjury in the

courts. JI.. \·d.tne:ss who vliches to lie and \,;'ho f(;cls

that the o2.th ffiJ.y be an in:pccli::1ant Can C~tl:1i.ly s::.~y

the,::' t.aking an cathis <.:ontraryto h1.::3 1:~11':J~oUG

bdlic£."
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It is nlY respectful submission tlw t the dcci::ioll in

Huycs has reduced the taking of the outIl to the mere

repetition of u verbal' formula" a brl;::2lch of which has

m~Ulifestly ceased to produce results, either in lc.:nll~,i of

swift and visible retribution or a great(!r incidence of

truthfulness in thc \'7itne.ss box. Its replaCep.lent by a simpL:'

and straightfonmrd declaration vlillat the very least

relieve -~~.0SC of us who still feur t\~e imlllediacy of divine

sanctions from the apprehension of a lightning stri]:~ on the

Suprome Court that habitually overtakes us in 1:110 fuce of the

menuilcious - sHorn - Hi-tness.

'1'0 mE~i\R OR NO'':'' 'TO SHEAR (2 )

In ,the days befoJ:"c the accused was alloHe:d legal ~
repr,'sentatioll or the right to testify on oath on his own ~

bclw.lf, the practice developed for him to mlll~e i:!1l unS\-/Orll

s-t<li:CI.l~llt fro111 his place in the dock. When the Criminal

FVjc';(TCC: ACt. lUge (U.Y, \ l}renteeJ him the risht to tc~:tify on

oath on his o~m behalf, it expre::;sly prt~scrved by ~.:ectlon

1 (b) his right to make an unS\>lOrn st~ltemcnt. In \.'ulIlllica the

equivalent provision is -to be found at section 9 (lJ) of the

Evidence Ac't. '1'here have f::-omtiroeto time been differences

0:[ opinion as to the proper direction to a jury en hO'.-1 - to

trent all unsworn statement
11

, but I think that the question

may nO\-1 be take'n as authoritatively settled in Jamuica Ly U,·,

decision of the Privy Council on appeal from Jt:nluica in

D.p.r. v vlalker12 and the decision of our Court of l\ppeLil

in R. v Hart13 , in bo,th of which it ~'_s said tlw t the

~~~~~icns of the weight and v~luc of an unsworn stQta~cnt are

ex~lusively for the jury.

lIoweveJ;", acadcm.ics and, rn [c~''':2rS h<JvC flever h.-Jcl

much love for the unSWOJ:"1l statement ~.n<1 the:- huve been

influenced largely by the disappei::rance 0': the misr.:hir.-J ,,'hich

historically it sought to address and the conscq\},(~nt

, 1" l'i iapp:.::arance 0 f anomaly. In the pcr~ultlmate 0C J.::10n a

Cross on Evidence, for instance, it vlclS described as "a

harmlcs s survival froIll a former age \-;hen it I'las a v111uable
15 - 16 tlconees sian" . Professor Haydoll, \-iZlS morc recen --y

even less enthusiastic:

:l'fhc right to make an un::',70--n st3tcr.lcnt coos li,ttle

ht;,l?l\I, bu I;. ;~.l:. i. tl 1\na;,ll;() (l i ficr;; V (~l_· flny lJ cell ill it. II •
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'I'he English Criminal Law Rcvi.sion COllullittec in its

11th report recommended the abolition of the right to make an

UI).sworn statement and finally section 72 of the C_:'iminal

Justice Act 1982 ttbolishedthe accused' Ei right to Illa]-:.c an

uns\..;orn statement in any criminal proceedings in the United

Kingdom.

'I'he present position in Jamaica is well summarised

by 11r. Richard Small in a learned articie on "UnsvJOrn

statements from the dock", published in the West Indian Law
17

Journal:

HIn 1974 the Lmv Reform Committee under the chairmanship

of Sir Joseph Luckhoo of the Jamaican Court of App~al

adopt.ed a report which recollunended that the righ t should

be 2.bolished and that the prosecution should be at.

liberty to conunen-t freely to the jury on an accused's

failure to give evidence in his own defence. The report

sta.tes that the proposal was first mooted by

Mr. L.E. AshGnheim whose attributed views were set out

in detail in the report. He described the right to make

an unS'i;lorn statement as:

" an anachronism which tends to distort the course

of justice and let. loose on the communi·ty a number

of c)~iminals whose conviction by any ordinary

standards of justice would be fully justified by

the evidence".

A minority of the members of the committee oPPo:Jcc1.:.he

abolition: It consisted of Dr. Lloyd Barnett and

Dr. Adolph Edwards \vhose main conten·tion \\'~~-: tha t the

accused Has usually under a heavy psychological pressure

and that indeed if he is of good character or innocent

the anxiety will in many cases be even greater than if

he is of bad character or guilty. It was their view

that it \"as therefore fair that he should be able to

decide whether it was adv{sabie to give evidence or make

':;.n unSHorn s"ce-tement. 'l'ha matter cnmc to public

attention again in March 1976 when Mr. Justice Parnell

in one of his many addresses to police ljo.'l:hcringll

suggcstedtlul·t t:110 right:. to nmko un9\'lOrn stat.OIHents

should be abolished. IIe contendc" that ·the pr8::.~ont

"\. .\'\ ..... 1\. Ll" 1'" '\1 h-~·. --1,'- .-"- ,-,. ]~:·.I.fJ d~ ;\ .. ,(;1" ..1'.",4 ,.1 f~;ll;;\H;\,,,,;t(,)l\ \-) tie \ lJt·~.1HJf.. L:l.,C\l1. .-,.\.'\1,..1,(\,.

·\\\"1·1···'"·]····-·.-)"~ ('If 'J'iI'~I"i£1(' ll~' "'1[1 lost l1y i1 1:~>ul)U('!'... : ..1._1 • .1. J".[lI;;.·., ., ." .:1.'.1.\.;,' t .' ,. ." "'" ". . .-.

~:t::~tcnl:~nt !,wde by a I~'_:Lber of ilt:.t.orncys \-;!'L1UllLG v K ld.lii

q "I,
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to task on the above and various other proposals that he

made for the revamping of the law of criminal procedure.

Sometime in 1978 it became knoVln that the Cabinet had

approved draft legislation for the abolition of the

right and this resulted in a .position paper being issued

by the Bar Council which was eventually published in

Jambar the publication of the Jamaic.a Bar Association on

I\larch 5, 1979."

For my OVln part, I must nOl,l .confess some

ambivalence on the question. Bearing in mind t,hut I \"J~lS n

""'ember of the Council 6f' the Bar uhich in 1979 issued a

statement in support of the retention of the right to make nn

unsworn statement, I suppose that the above confession is ill

itself controversial enough and that I ought perhaps to

refrain from getting myself into further trouble. The more I

read and think about it, though, is the more inclined I am to

the vimV' that the continued existence of the right is

diffictilt to justify in principle or in policy and that it

c~..lnot be said 'to be grounded, as I1r. Smi;lll asserts, "in ,the

right of all accused pr2rson not to be qUQs,ticnecl" .18 If its

retention can at all be justified today, I would prefer to

see it: based on its being a further corollary of the

presumption of i?nOCel1Ce, particularly bea:::::," '. in min~~"l:al: c:1

Jamaican accused may well 'be , moreso t:han his En{jli~lh

counterpart, unde.;::- very special pressures \-Jhen confronted

with the ~:Jig and gown.

A [inal, not entirefY related, poin't: under our

practice, an v.ccused \>lho calls a \'litl~8SS t,o f.:lct in <.tddi,tion

to himself loses his right to the last \lord to the jury. In

the United Kingdo~ the Criminal Procedure (Right of Reply)

Act 196-1, provided that the right of reply or C c: 12!':.:t . .erd

\'!ould always be the accused IS, \lhether he calls wi t:1Cf' , "S or

not. 19 In my viet'! this is a most desirable reform, bearing

in mind again the presumption of innocence uncl the bu:::-dun and.

stanclurd of proof and I think that it is \-lOrthy of

co~sideration quite independently of whether the right to

make 0.': unsworn statement remains or gees.

It in U CQfilmQnplaco <.>f t.hr..1 li.l.t-l ,,)f oVick'HlCC.) thcLt one
spouse if.> llUl.:. gel~~rul1Yc:;i(Hnpot.(;'lnl:. u.) 'J:l.Vl.~ ~,\\'ith'~lHJe el\ 1:ch\\1 E

• . 1 ? 0
Qt 'L;ho PitQI%wt'd:1.C)h agail'1!3t unothor in a c:r.J.lil,1,n(l~, c~:se.

'rhe olr:lc~r justifications of the rule: \'10r'2 bUiJ8Cl ·Uf,itJl.,\;h t
"

Nb~~~F LEGAL EDUCATION
lJWI M BY LAW SCHOOL VP""-

• •• aNA, KING8'T'ON, 7 T·A ... ~ A ~ ~ ,
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theoretical unity of the spouses, while morc modern

formula 'c.ions emphasise the need to preserve mClri tul harr.:ony

a5 m·,.lch ..' C' pos sibl c as ',lcll as to avoid compelling 011f~ sFouse

to 9 i vc uv ic1cnc0 i"lCJfl iust another.

of one of three co-accused persons gave evidence for thelal'

HO\';evcr 1

unjust - results.

the rule can produce odd - und, ~lrCJu<:lhly,

In R. v Mount
2l

, for example, the wife

was held on" appeul that all

I 1 22 ~1 I'"quaslea. rorc u urmlng 15

Crown ~npl:cating a co~accused, but not her husbond, and it..
three convici:ions had to lJe

1<.. v De(1r"2.!.!' 2 3 in \-;hich Un.:'

'HE. <Jua~hcc1 bCCilUSC: in. relation to the murder ChllTlJC; 1 his

wife ~as Qn incornpct~nt witness for the Crown.

accused was charged with_~urdcring his brother-in-law and. ,
,,-- -

a·ttcmptiner to murc.cr his ,·dfe. She 9a,,'0 evidence tha-t--shc
.J. ... '\

~-~~.-.:..._-- -

[;,1\" her husband shoot ilnd kill the dccctiscd, C1£ter ,-.'hich he

taken on the ch.~tr<Je of attempt.

shot tt1: her. ne ,\'as convicted of murder, no vClrdict beillg

On upreal, 112-," r-~"·Jict:5.(··'"

It
~~'y IX;
~ fo ~I

'\
T doubt very much \-1he ther oi thc;l:" of tho decisions

in Ncun-t or D2acondoes anythillg to advancc~ mnri tul hnrllltn'l:"·

certainly ill De.:.~con, that state appears tei have dissipated

~ome time before the trial and, whc:re the "life is '·tilling to

giva evidence [ur the prosecution, I -think tho 1m., is sho\dng

excessive conc.::rn for the prcscrvution of marital llanr.o:q by

p]:-e,,-cll~:i!lg her [reIll doing so. Por my m·m pZlxt:, I i ...'auld

tIK~n.::fore support Ule posi tieD of the English Cr iminal L~,.l

Revisien Ca!lunittee in i'~s 11th rapo::t (1972)24, \-/hicit

rccomm2nded til.:l t spouses should be conlpot2!1t Hi tno::.; :.,85 for

the. pro8ecv.tioll in all cases, sllbjec-t only to the l:lilY'1:

e~:cepticn of proceedillgs in which the spouses are Doing tried , .
join::ly. This rccon~II1endation has now been en<:l,cted into liHl

in En'] LmJ by

1\c t 19 ~} ,1 •

.' ISCCGlOp 80 of the Police and Criminal Evidence

A morc dil:ficult que3tion is \,hethc:r a C0!:ip'3tcnt

~;pousc CU:;:J!lt. ctlso 1 in COlmHon h'i,th elll 0 ther wi·tEc::;~((~S, to be

c"·llpcJ..lable. At common law , a ~ spouse VlaS alvlays competent

for the ;:-' :~[;ccuticn in cases in which the charge involved the

UG0 0 [ per :~,on111 violence by one spounl: i:lga in~;t the other.

Pric··~ to 197 S, it \'las though t that in such cases she "",as also

co:onJ.2.1o.::1G :tmd· it 1l21d indeed b::-':~l so held in R. v... "),"

L ",E'·Y'·'l·I'j,··:J \,,111',,.], -".,.- ,·i'·r":l ill "11 })"ll""'" ',r' "utl',c''''j'l'} j'()rc:..;,. '-V'..J __. r . • . '-" •• \ .... l.-l. ... "'-' _ ,. _ .... _ u.. . '-.J ..... ..., C,-.. •,J 1_. £ ." -'- .... •

-- -.--,-.-,.- ? r:

t:hut:: fI~:OP()d:I.Lj.Ull••. d lIuv/O','\,;ll:' 1 in Hon!~\'n .j l-1i,'){:j'(II:''ll ~ 1;'::11

1
· . . . .,' 27 '1' , .--'-'-' t·············,..···" -I"

Po' len. COl4hl:l GSlOller : 'C lJ.S pas.J. tJ.Oil ',,;~~ over l.u.-rwa. n

t:l-,.·· "':"',~ .'.:.~.:.~..' ':"~c·:::~~.~::-: .:.~~_ \.','..~8 C!"':~~J..·g..:~il \-:.:.1... 11 '..'?t.~r,()::.r.:j tt. ·1·:C~.:~..l:J.. r:l1 r)
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gave evidence at the conuni t tal proceedings ill1l1 IJoskyn \Yos

commi ttccl to stand trial. iJ.'\Vo c1QYs be fore the triQl,

heJi,"over, she married H0skyn and when Lhc ma ttc:!. cnm0 on fo~'

trial che refused to give evidoncc. She \laS compelled by the

jUdge to testify, gave evidence for the prosecution (scmc,,:h2.t

unhelpfully -!: first - in filet she ..IUS. ultimately Lreutcd

allo','lCd hi::; appeal, in the proceG~) overruling L<lm\,orl:ll, <mcl

helL! thut in cases \\11ere a ~1POUSC \~as ~'cllL!crt:u COJ:a[lCtcllt ~r

the prosecution because of the perr.;onal violence ('~:coption,

she \,'0.::> not cOI'lpellable. Uosk;yn \'1'.1S sUbccqucnt:ly [cllo\;,cu _.. 1

R. v. Pitt, 28 in Which'i t Has held to bo desir.,ble that

b2fo~'e a s~c who is a competent \·;itncs::; i..:i..'.kcs ·the oath,

.::.lnd in the absence of tho jury, the jUdge should e;:plain to

he::r that she has the right to refuse to give cvi.dencc ag.:lin~t

hc:':" husband, but tIlu.t once she choo~es to do so she \dll ::c

tre2.tcd like o.ny other \,litncss o.nd H!Zl}' if nece:-:::-:C!!~y D8

, .' \
'{ I

hostile) and Hoskyn \'las cOllunitted. 'l'lle I!o'.lse of Lords

treatcj as hostile.

witnc£5QS are conlpellable, is

and VIi fe is in 0. special and
. . l' 29

Sal~on put 1t 1D tl1S way:

con~id8r(ltion,

principle

Lore]oy.cepLiollal cat0"nry.

principle that all competent

that the rcla.tion of hl~~3b2!ld,

in Hoskyn ra:L~e~ important qUe:StiOIl5

The overriding policy

in "lhe vim" of the rrt.J.jori t:.1' a

and of policy.

\""'hich justified

the established

decision

frota

'i'he

of

departure

liThe main argument on behalf of the Crown i~ that illl

persons ·,:'110 Ore competent vi tncss-"::s normally arc al~;;o

compellabJe \\'i·tne~ses. And the:::~efore, so t.hc [~rgurncnt

runs, in cases i,n which ""lives arc cOL-poten!.: \1itnesscs it

follows that they also must be compellable witnesses.

'I1:is seem~ biJ me to be oJ. cOl!lpletr~ non sequitur for it

i:aJ"CG no ac~oun t of the special importance \'/hich tIl..;

corrr-:on l.:lC~! at.taclws to the stl.!tus of marrio.gc. Clearly,

it \-JuS _.' the ~: .. £(~' s cwn pro;:ectio:1 tha·t the CO!(Ir::~l!1 LHI

m2.de an e:-:ccpt.ion to its gcnert.~l rulG by mZl.~.:.:.ing the wife

• • J l' n .. res·p.nc.·l- of "'oIlY clla_1-ge' ;-ogcaillst hera COI;lpC ~-..:i1'(' vII. cIIess \.:.. ~ U ~

husband for a critne of vi.olence against her. But:. if she

(1C'~~:J not v,;\;mt to uva~ I herself of this protection, ther'c

is, in ElY v.:Lew, no ground for holdlr~CJ tlwt: t:bQ cOlllmon

J.<:<::1 forces :U:. OIl her.

1rl mm1l' ~mcll CIHHHi/ the wih~ 1,~; nr;·[~ u. n.~lec~<.'..rd: or

u~ll.!ill-Ln(j \Jltnc:-:ls; ~hc, may illJ~H'd U.:JIU\IL:!'"t:'(> b" ;'~l

, • 'L • "1 lU I•.··{]· (,') ".' .\•• 1•••. :.'.. r... i.·j.t~!_'l~l.-:rJ t:l'~llS.1:2,G ::.:.t::: \-/1".11C:SS VJ.JU,1.r1t~·c _!:.Jt~ .. t'!: __ll~J;... ' ' ,- .,
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ltc.:r;d, there n~ll;,t. ul~~o be m<:lI1Y cO.ses '\'Then u ,,'i fa v11\0

loved het· ImGb<::nd completely forC]~ve him, hild no feur of

furthcr violence, and wished the murriag8 to continue

n.nd the p(~nc1ing prosecution to fail. I t SC'-'!l\~~ Lo rnr~

altogcther inGonsistent \'lith the COl!unon l,rd's uttituuc

to\vards mnrriuge that it should compel such a \life to

give evidence against her husband and the:rcby prob':tbly

destroy the marriage."

Visconnt Dilhorne found it "very repugnant" that liLt

wife coultlbc compelled at the ill~:;tdllCG of uny pro~;ccutor to

tef.itify agains t:. her hU:5l:nmd on a char<je involving violence:

~JO mutt:.:~r ho"" trivial and no matter the conscgu;_.:~~C:3 t.O hel:'

and to her family. "30 Lord Edmund-Davies all thc~ othc~J~

hand, in a pouerful dissent, thought that Uw requin:'·llI~r.ts of

Dublic policy and the administration of justice c1ic+·"tcd the

OPFcsi \.;.8 concll1sJ..,on und he I;!ould huv<} di~misscd the 2upc:al Oil

t.he ground that I:lr's '. IIoskyn v;as a cor.lpcllable witr~ess for the

prosc\;u tion. 'J'hat lcurneu judge wa~3 of the vic~'! t h:::: t t' :he

len',' ns your LG;t"uships conc(:d.,':; J't to be is inimical totllo

pub Ii c vJcal, and purticular ly so a t a time \'!hen dis turbilly

disclosures of gr~at violence: beb:ccn spouses ure:: rife. ,,31

I thinkthaL a ,..dfe 1;/110 is i:l competent vitnes:.:;

...

ought also to be compellable. I think that the society

\"!holo haG a distinct. and overriding interest in milkir1.g

as ,1
.: .f.

.:.. '~.c(lr to perpu trutors of domestic violence that there is il

l~'··· t.hat applies to and can reach them as well. In thbJ

con"'~:·:t, I find it difficult to appreciate "Jlwt might be

c"~:--.:ribcd as "trivial" violence and, on the fDCb; of Ilor;)-:.yn,

I certainly find his ultimate acquitt.al more repu~.JnClnt than

l-irs. IIoskyn having becn compelled to gi"JC evidence again::;t.. ,
him. It followst.hut I Hould al~o :~uppcrt legislc.!:.ion along

the lines of section 00 of the U.I<. Police Clncl Cri!l\in~ll

Ev idcncc Ac·t 1984 \-Jhich restores ·the LaTYI.,Yorth posi·tion-"'---- ._,-
,oJllereby a CO"~1pct.cnt spouse is also co:npellablc. In so

sv.ying, I Elm <:lssuming that .Tmnaican courts "lould cOllsider

thtrm::;clvcs bound to follo\"1 'Hosl~Yn Oil this point; in the

event: l:lw{: t:lle:y ':onld not, I UQuid cort~lf~nly w;:.n t to <:ll;"glH~

thilt .:i.t ought not: to 'be follo'Vled.

r>-\',) cc··.:-,I.... r·'p~':.. "'1-;'1' p (~l,yll?.::!....~_._:: ..:!~;...'~~ .. ~: !~:..'.:-., -_::_~::~~-,-_.

'Jih", ,L~,.:J.GJ.Ull 1n
S011~1~ \·}·81.11(~ ~'~~l~; y!:; toriOl\~; ..

t'
. n. ~ 32. ... ,

.. \1[\ ,~ IT V II l' . • 1 C'. ~ IC' I Ie'" .,- 'n
~-!Ai&~:~~::;"~_.:-..,... ":"~~ "t:_~..:o;·_ ...1.. :" •.J . ,.•. ,.! \\,

There the IICU:J00f Lc!- tJ·:. id '\ciU l>

• ..• • ~; . -.• 1. .•.... --, '1,""/'" ".'~J '0" l; ~,'~ !,t ' ~ ,"! .·\,.1" ~'-:"",' ~., . T.~
'" ~ \ J .. , J. a..:. t... ·~c '. J., c.,., 4 '" 11. .. j, i j; I .... !.J" ~ 1· ,/. LI r1 \ ,...1 .L '.)..~;.i ....:_ !. • I!'; ..• '...-- I . I \' ..
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cngitlc and clldssis numb(~r of a car

t' ..•.'.••........... "'. '[

.. - ..
,'"

k'

-:::.

);1
:<,.;'

Lt-
."

evidence. The state;l;cmt vas hearsay

W3S irl~dmissi!Jl(J in

because i'l: caid "eng inc

no. J.2J has becn irwtalled in chassis no. 45G II and "las

tendo~cd in evidence to provo that very fact. 'fni. '~.:ision

W<:lS follcwed by the Jamaican Court of ll:,"")cQl, on

c1issi.mil ..... r fa· c 4 • r.:, l' n R II 'f1' II' 33 1 ' 1_ L.~ .• v orr.er.~ 1 l.:lffiS • tIll. <~

not

'~: htls

had its critics, and \'laS s\viftly neutralisc£ .Ln pllrt by t!'"

CriJ!1in~!l Evidence l\ct 1965, I have no doubt thnt it is a

~:;ound .::~pplica·tion of tho rule agai1ls':: heursay. T-""1~0c1, as

the more recentdcci~.:;ion in ~_"L~_p_':.\~~e]:34 i.llustratcs, the

docLrillu continues to enjoy SOlIle vit.::!lity ill the!

covered by the legislation.

\\'hat has cm.tscd some problems inthi:.; .:tn.::a in

recent times, though I is evidence gcner~ted ns a result of

the oper.J. t:ion 0 f COIT,pU ters, and its re 1[1. tion s!'lip ,-d. t11 the

lteQrs<.lY rule as fO:l::ffiulv..ted in Myers. I in tend to <:1:'.::"(' '.10 tha t 1

in -,t least one respect, the 1m'! in this area h::ls heen

cemmonmisunderstood anel misapplied an<l that the

evidenc2 is fle;}dble enough to accomlnoc1atc sorr.Q
. 35

Com? 1..1 terevide n s E' • ~__.!.JC:.r c.1_.:1_J.:_-0_"_t__ll_C_.']_~o_n 1

l<l\'l

I:inds

loc.::~l

of

of

decision, is v.. ~ood starting point. III that case the i.lccuscd

was char<jed under .the Public Utili ties Pr:otection Jl.ct for

t.respassing upon the ,,10rJ;:s of the J~ntilic(l Telephone Co. Ltd.

Among the i toms of evidence tendered against her, \-![1.S [l

compl1"i:t-;r printou·t disclosing variou~-; calls InClde, tiw

originuting number, the destination of the call und the

charges ,·"hich h'cre applicable. 'rhe information recorded on

the printout ,,·ws initially generated automatically in the

~:eESD that, once u. number \i[1.S dialled, lhe recordir~CJ proccss

f;iu.S ;;:,ctiva ted \oli thou t any human intervention and the

inforr:tatioll stored on 1llagnet.ic t<:q:,cs.

ll1l1~nctic tapes ,;}erC then removed frOln 'Lhc recorder CJlld the

data thereon \'lOuld 1Jc loaded manunlly on .... o the computer. 'nil

Court 0 f l\ppc::~t1 held tha!.:, "in tho l.1DSCnCe of s tIt tu lory

a..ut.1lOri ty <::.nd b:lsecl on the decided cv.~>o:;, the COJl'PU I:r~~.
_ . I ,,36

printout was not admissible in proof or l·ts cent.eJ!':s.

It is not entirely clear to DC from .:1 rc~:ing of

tho l:r.::.msc:ript of !'laxguret ...JTcr...<2E \lhcthcr the lo['.c~.. J of thn

1 '1 i - f, • '11"·0. t'll'" C.Ol".p"·.'·"'..... J..' '.'vc,l'·'··d' ·tl"" ;'.C :U~I.Lr(;co:c-::.,-~( nio:rl\\a":'~()ll........ .... .... ~....... 1 "'- ........ -

tl.-l~:nsc;r ip d.on 0 f the in[ormation by oJ n Cp2ru. tor: i f t~, ~.; j s

':'::\': \"y,11 tt ~1~'9r;\,rf:l tlH,t it may huve l>~c:n, chon tIle c:~<:..:lu:>~.·."l.v ~,- tl\ i
H

l I , . '1 - ";.t.' 1:,."1,-" .... ·.'1~ l),'''~ ,":.' (.'.~·!.:".Jo~.:~,"L\,(·_".f\.'I: .:."1:'(:,.,.,:" ~n'.:i .l.:' Y \:\11 ': t I ,\c, •. G ;1, n L.:i~,,,, - - - - - - . .
• , • ,... 1 4-}1;,i+- 1"1''> or .r..J.~'.:"~ ·!-.'..r";:i":,sc:clLcU L·_CC1..;Y:[~1:(;l.l'"

UI1:' C~.,:~11 t:L i: J.. '2:0 C r.~~.;~. (~~c,r \... ~-'-" ,- -"
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the information Lr.:cm Ute magnetic tape onto tll(~ cOJ)\put:c.~r.

\'~hi;.lt. \'Jorries me 2.bout r~arqaret Heron, though, is t.he f<:1ilun~

to distinguish bc'c\'}een a system in \'~hich there is SOl"!:C !lumct::

in tcrvc-ntion, ""hich is the Hyors 5i tu.]. t.ion, and one: which

CperL1.t.l~::;itot.a11y au lOlna t ically. In Illy ~:.iubnd.G ~:;ion , LIw

admi ~~~:ibiIi ty of u prin tout produced as U J:C'SUJ. t 0 f n to Lu 111'

automatic system hus nothing to do wit.h the rule agninL~

hearsay. 'fhe ro1iunce by nO\vc J .1\. in his judgment on tIw

d .. . R P' 37 f 'f' 'I' 1ec~s~on ~n . v ·cttJ.gr8w,ort~-~es me ~n tIC v~cw tlut

~ ...\

the disLi.nc·tion was not apprehended. That w~s 2 caso in

Hhic11 the Court of I\ppcal hold tha-t a printout produced by"

Bank of England compute~__ was inadmissible on the ground that.

it \'Jas hearsay llnd not 'I,oJi thin the exccL" :'on creatc~l by the

Crimirw.l Ev iuonco li.ct 19G5. 11m'lever, the decision has Lc..~C:l\

criticised
38

and i'e does appear to conflict ';lith tl:.c

f~arlier decision in the S-ti1tuc of Libcr-tv 39 in 'It/hich Simon
---"-

P. held that t.he record mac1e by a radar !Jet: by purely

mecl1c..nical me2DS \'Jit:hout any human intervention \-·;as

admiss:L?lc ·to prove the movement of ships and the place ,·:!lere

a colii~don occurrecl. 1\s Simon P observed, "'chc cvider:c(~ in

question in ·tIle present case hets not.hin<] to do ,·;ith the

hearsely l:"ule ... " 'rhe later case of R. v \']oocl
I1O

tends l.a

confinn

In l'~eC'd

my
; .•-
-'-

vicu that Petti3rch7 \'l<lS decided per incuriam.

\-Jus ruled that a computer printo'Jt showing the

l:e~u1 t 0 f cert.ain calculations per formed by the CC!fIpU !::0'-

'il i thout hv.:nan interv811tion "las admissible at common lc.n1 uS <:til

item of real evidence ind did not f2.11 Hi thin the. rule in

Ny(~r~, at

Ca~~ tIc v

all. '1'0
ttl

Cros~") I .. --

similar effect is the r\!ost recen t ca~c 0 f

in which it was held tbat a printout from

~n . III tc:·~ic~tor heal thtesting machine '..J'~S udmi5Gible <:ts an

item of real evidence in the absence of any challenge to the

c:f~:ciency of the machine and any finding that it was

defective.

On the bi1:;.i~; 0:12 t.he foregoing I therefore Lhink

th.Tt \':I\l~rc illl:Ol~!lI.::tion is recorded by mechanic.) 1 I:lC'::\.IIS

'.'1iUlOut 'ella L_ '..:c:rv,·!:tion of Lho human miEd I the record lilude

by tho michine is admissible ~rovldcd, of course, that it is

aCCclptc<.1 that tho mrlchine is reli~lble. In this respect a

compu tc:r printout is no different from a camera or a tupe

rccorc12r. t!ot\lithstalHling this vi.m", hm'Jover, it is clear

-i::h2.-t SC:~l':: l'ogi[;lation of a general l1tJ.t.u:;:,'::: may Hull b:~ needed

t() J·o~I~l1 i:d:D C~I;':C;; SU~.il B5 \f:here tlm iltrOl~n:C\tiOll n~(:orrJe(l by
the CG1~!pu'l:(n- i~, ;1 ~,t:0tcrncnt of fact (l:'r.ivcdo.itllc~r dl:t:"cc.:tJy

Ol~ indirectly ~1.'C'1\ a human minch in V:lliC'l cc.::· th:~ hc::~::-s.::\:r

:~1l ] n '. ':i ~ :; ""J:"".-" 1 ,Co..... Po. I ~!.. ~.' L • ' w."
n F.'\ 1'''.' .'.. -it y

,"")
,",",t' ............ 4 " ••.• rI ...... 111 'E',," CI:-\ J.~ r.:j.~ ~J(;:J ';, ~l·"~:::~ :.' {. ~ .. '-,
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compucer is simply observing facts, lClJislation rCffi<:.liIlS

desintbh: because it Can specify conditions for Clumi ssiLili ty

·to ensure the reliabili-ty of the infonUd Lion supplL. ~. I '.ol~~;

very pleased therefore to learn a [eTJ/ vlec]~s ago thcJ.1: Cl bill

has been tabled to amend the Evidence Act to nw l - -, provisions

for the c.idIllissibility in evidence of "computer oU·'.:.put". I am

doubly happy to see t..• a t there is an area in .....hich the need

for reform appeQrs to have been perceived otherth<ll1 uy
those, such as ourselves, who are not in nuthority.

cnnu W\L CIVILIANS.

'rhe rule in Hollington v

conv~";::tions and judgmen"ts are not

4?
Ilev:l:horn ~ is tlw.t:

evi0ence in Inter

proceedings of the facts on which they were fotmdcd. 'l'hc:re

'-

are exceptions to the rule: the proof of convictions in

cross e:--:aminat:i.on as to credit, "judgments as cviJ,,' "n of

public rights, judgmel1ts as [{"lcts in is:::l~C or rc:lcv3.Et fncts
. .. 43

(c:!s .to \·..b~_ch, see Inqram v Ingram). III certLtin r"~spects

it is not a, bad -rule: plainly acqui"ttals in crimin.:!.l ccJ.se:..; 

for exo.mple, on 0. c h :trge of dangerous (~riving - shou ld not J.j(~

~~ken ns evidence of innocence ina Inter civil suit - for

darnages for negligence- becuuse of the higber stu!ld2.~d of

proof ip criminal cases. But the converse is also true and

it is difficult to see why a conviction - for sc.:y [rauu 

ou<::!ht not to suffico as proof of the fnell.:) in subsequent

civil proceedingG in which proof need only be on a b<11nnco of

probabilities. It is for these _~.::~s(\ns that the civil

E-v' ":',-~2nC8 Ac'c 1968 (U. Ie) mqde convictions, bu t not

ncquitt<tls, admissible in evidence i.1S proof of tho L:.tct~-i UPOIJ

l:lhieh:'::."':: torere based in subsequent civil proceedings.

I think.' tho. t this makes sense, and I \o/culcl ~;UPP01~t

a 2imilar reform in Jamaica. Th~ one a~_~ of doubt that I

have 1"..-:8 ·to do \lith "",,hether any distinction ough~ to be m.::::.d(~

bet;.\lCC!l convictions in courts of co-ordinut~ j L1ri:;.~ictio!lt:O

the one in \'J11ich ·the subsc<:l?-ent. c i vi 1 pl:occeding~; ur isc and

cOl~victions "in courts of inferioi- jurisdiction. I can

envisage some very real problems if convictions in Traffic

Com~t~; <tre to b(~ t<.t];:en in all cases to be proof of neg 1,iCJence

in thQ gut·)l:':;'I~IQ Ct.HU:t.

CONC;I"U:i ION-_.__..._-_. --'--

1 th ~ of ~·h"" 1 ~,. (.." c.vic!cncc·T lCl~\) <In;.: ln~my 0 .. eI:" ilrC<:l., J ~ "e -,-,-,.-

tu"gently in nG~.<l oJ.: l:'ul!t.:\,C'ih. tJQq\'lH.I.;:'n~::'l:'~:l (~v,LL "':.:'.; i~:;l.i 'L:'
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"t. "

rule again:3t heur:::w.y generally, rules rclu·ting to confessions

cWu illcC]Ltlly or unfuirly obtainoel ovidence, the c::,:tc:nt of

permissible cross-oxi:uninationof complainants in rape C.::lSCS,

~;yst(~m

I?~~)lic

perception of 'tile requirements of comr:l'.::m senso and ju::;ticc.

For if t!lat ever happens, only the luwyers \"Jill be left. to

play nround in the debris.

to Dilmc u f€Jw. The cor.tinucd credibility of the:

demands that the rules do not fall short of the

,

Dr-i

July 18, 1986

\
\



- 17 -

C.P. Harvey, liThe Advocate's Devil" (1958) 791 .

lA. Cross on EVidence, Gthcdition, p. 212.
my "l\[filiation Proceeding£;: .l\~;pocts of
Pr.:J.ctice" (1981) Hest InctiZln Lc:.w ~Tournal

SeQ <J ~!' ~ -- i1 11Y
Jc.unnicull L;:.... ' ... F,
(1.: ay ) p. -- 7

2 •

3.

~ 4.

5.

6.

7 •

8 .

9 .

10.

(1971) 17 HIR 326

ibid at p. 332

Sec, to simi~2r effect. R. v Chapman [1980J Crim. L.R. &
42

Lala Tndar Prasad v Lala Jaymohan (1927) 43 '1'LH 536,
541.

[19771 2 All En 288

E~ ~_' .:J. t p. 291

[19831 Crim LR 174

[1986J Crim LR 54

11tth report, punts 279-01 - for the: relcvnnt IJdrt of
the tc::t sec Ileydon' s Cases & Hatcrials in Evidence, 2nd
c~~tion, pp. 391-2

11. :-?~~ for instance H. v CoughlCJn (1976) 64 Cr. l\pp. Ecp.
11

12.

13.

,"
14.(

15.

16.

17.

18~

19.

20.

21.

22.

[19741 1 WLR 1090

(1978) 27 WIn 229

5th edition (1979)

ibid, at p~se 107

Cuses & Natcria1s in Evidence, 2nd cd. (1984) at p~lge

393

HJLJ, vol. 3, No.1 t'lay 1984, p. 83, 95-6

ibid, p. 83

'1'11e present English practice i~: sunUllarisec1 ill :L:- -'lJlJold' s
40th edition at para. 578

I

,
See for example R v. Powell (1963) Li 1,HH 176

(J934) 24 Cr. App. Rep. 135

Sc:e un article by Nichuel Cohen "Arc Hives refll1.y so
inCOl:1pctent?", [1980J Crim. L.R. 222, in \dlich it is
argued convincingly that the COInInol1 12~'! rule did not go
so far as to make her incompetent where her evidence
dO~B not implicate her husbund

24.

~) r
... -1 •

p2..r~s.

[1931]

1 ]\11 En 114j

11l7-1SG

1 1m 117

2G. ~;;.:o Cross on Evid(~llCC, 4th edition, l!.JG. Indeed, Uk
C.riminal !.IUW l\Gvinion Committee' n 11th ]~e:',"",':t ci""':~ this
\"j_ \:.h L~~t?;e'\.;lyhl. t1l;) !t-tJP'l'€.:HiUHl;.:!.hij ~llb 1~1\f t



... ----.._-_.._-.". ._-._----_..-.~--~ __ __ -.._..-.._., .• _~._ ..,

- 18 -

"", .. i: ~

27.

28.

29.

30.

31.

':;2.

[1978] 2 AllER 136

[1932] 3 All ER 63

[J.970] 2 All ER 136, 149

ibid, p. 148

ibi -'I', at p. 153

[1965] AC 1001 J .

33. (1969) 11 ~TLH 185; sc'c also R. ,:.., Paulette Williams
R.M.C. A 125/79 (unreported judgment of the Co~rt of
Appeal delivered 19/12/79)

34. [1981] 3 All EH 94

35. m·1CA 1/33, unrcporb:d jUdgmen·t of the Court of l\r:'''~Ll.I

delivered 24/3/83

36. per Rowe J.A., as he was then, at p. 8 of the transcript

37. [1980] Crim. L. R. 239

38. Sec J. C. Smith "'1'hc adminsibili ty of stC:t temcn Ls by
c5">lnputer" [1981] Crim. L.R. 387

39. [l9G8) 1 H.1..R. 739

40. [1982] Crim.L.U:.667

41 • [ 1984] Cr im. L. H. 6 H2

42. [1943] KD 587

43. [1956) 1 All ER 785

I
I

1.
~

I

I

(
I{

!


