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. , CIlIIIIINAI. LAW CASF3. C ."1"·.

. ;,of . h ",..er held that the couu;"tiou between th. parties had been nn...'~,·
''"'" ihC'OIDU, ~ to ",~t the proof of Tidmarsh's original statement agaiwst.' ,

~.,llr maJ~ci~~ given against all the prisoners. ' .:is
t!oP r'~~ror cnt stated that the defendants. on the 1st November. conspired. &e., and "S

Tbt' IOJlct~ went on to aver, ,that afterwards, to wit. on the day and year aforesaid , l~
"" &II (In-rC R~ referred an indictment in tha Queen's Bench at Westminster.' It ap: ,rt!
L.~ drfrod:lthDe

S
pProduction of the indictment itself, that it was preferred On the 22nd.. ~.

~d.on ':&
~ftm~~ '.' ~
• CI Ir on contended that thIs was a fatalvanance.::~

Daa;u;';ne and B~lafJli", for the prosecution, insisted that the Court would ~ke judi- f!!
elll! norice that the mdlctme~t could not have been preferred on the 1st, a8 MlchaeImas '~
Term dill not commence ';lntli the 2nd., Bu~ at ,least the Cou~t had power to ~end:~~
in misdemeanour~. and thIS ~:us a case I-? whIch It ,WOUld B.:"terclSe,such an authonty~ ~~

The RECORDER was ofopmlon ,that thiS:Vas an lmmatenal w:nance• but that.atnny 1~
rate it was within the statute whIch permitted amendments. bemg, under the ClrCUttl- .~~

~tances, an impossible day. , . . , . . ;~
The'indictment was for conspIrmgfalsely to lDdict the prosecutor for an offence. but,:}

no proof of the falsity of the original charge was given. ,.~
It was submitted, on behalf of the prisoners. that such proof was absolutely essential ~~

to support the present indictment. since, if the original accusation was well founded, "~;:
there could be no crime in conspiring to prosecute the charge. , :~

Baldwin contended that the truth or falsity of the charge was wholly immaterial. In ~,~

R. v. HolHngberry (4 B. & C. 329), it was so laid down under similar circumstances,}~
the offence being the conspiring to extort money 8y prefening the indictment. . ,~

The RECORDER was of this opinion, but he ob!erved, that it was material f~r the con- -~

sideration of the jury, as shewing the bona or mala fides of the original prosecution. %
The prisoners were all convicted. COUNCIL OF LBGAL EDUCAni~~;

NORMAN MANLEY LAW SCHOOL Ii ~
· ~\ a:w:.r. MONA, KINGSTON, 7 JAM : C

(Yr" (" . '::"
Cf", '" J;J · HOME CIRCUIT. ",1
~ KENT SPRING AsSIZES, 1845~ . ~
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March 12.

_ __, .'_" ~OJ.~fore M!'!.J.3~o.n A.!!>E'isoN..)

The Queen v Kidman Stewart and Rosina Stewart. (a)
- -~_.-----p,,-~--,~.. ~.~_.~._----

Prtlclice-:..Rig"t 01 eAallmge-Etridmc.-Larceny.

W.\t,.e a parly IUIII"e ri,AI ofdollmg', Ilt U nol mlitltd It) ult a jurymtAn '1uediou for tilt purptnt
of tJicili1l1 ,lJIItlMr it would 6, tzptdimt to ezwcUe fUC" riglll. .'

.{ clltlJul! draum undw, cirt:Umllanu, wAie" would rmdtr a ,tamp t"mlial 10 if' t1alidi/y may "If
,i{lm i7l tttidmee, thougla U7Utampttd. to ProfI' tAt/act oIif, lJlming jttm draum 6y tilt pt"Utmw.

StmIJI" Illal a lJri'Oner jointly indiel,d te1l" anoll,,,. may ie fzammt4 tU a urilntll in lJeAalj' of t/al!
• (Jtlur. lDitlt!)rtt lUi aC'luillal 6ring firlllakm; ltd fJUt"t , ~

Wlttr, good' o7'dertd by a parly to 6" .ml to 0 partir:u.lar pltZce art 10 ,tnl by II I,",anl, tlJilA
di7'tt:tio7Ufrom tile oumtr nol to part willa Ihtm tDitlloul tlae price, and the ICMlant i, inductd fly
l/at fJuytr to recnve tI valueltl' eJUg"e a, pa!lmm/, 1M edl, U OM oflarcmy.

( .

THE prisoners ,,"ere indicted (or larceny, under the following circumstances. Ther
passed for husband and wife, and having taken a house at Tunbridge We!lt',

Mrs. Stewart went to the shop of the prosecutor, selected the goods in question tD the
amount of 10/., and ordered them to be sent to her home. The prosecutor accord
ingly de~patchcd the goods by one Davies, and gave him strict injunctions not to leave
them without receiving the price. Davies, on arriving at the house. told the two pri.
8QnCr3 he waa instructed not to leave the goods wi/houl the money; or an t'l!'iualent.

(8) Reported br B. C. ROBINSON, E.q., Banister.at.law.

,;,
'~.~



·f
.' ..ft'Der does not mean to part,even with the l?osses...qon. ex~ept in a certain event .~~

,:_'& does not happen, and the pnsoner causes hIm to part WIth them by means oC";j
",o'd be the owner, still not meaning to part with the property. then the case is one .:'
:;~r~en;'. Here, if the owner had himself carried the goods 11D~ parted with.them
as tbr.servant did, no doubt it would have been.a case of fwe pretences: or if the
cervant had had a general authority to act, it would have been the same as though the ".
~aster acted. But in thi~ instance he bad but a limited authority, which he chose to' :
exceed. I am of opinion, as at present advised. that if the prisoner intended to get .
possession of these goods by giving a piece of paper, which he had no reasonable
ground to believe would be of use to anybody. and that the servant had received posi
tive instructions not to leave the articles without cash payment, the charge oC larceny-
is made out.

HOME CIRCUIT.

KENT SPRING ASSIZES, 1845.

Maids/one, March 14.

TilE QUEEN v. HTJQB'E~. (a)

lArcmy-Eridenct!.
mere a priIoner, elulrgtd fIJi/A tlle 1arctrl!! ojgoo,u found i1l Ail p08.el,ion, givt8 an aCCQunt ofAow

Ae GlJtained tllem, it i, II qtltktion for tlaejury wllltMr tAal i. ,",eA a retU01ItJlJle account, andfu".
ni8Ae.r I1tell in/mllation 10 tAt pro,ecutor a, migM mafJl~ Ai". to negatitJe tAe pmoner', ,talmlat;
if'0, Ire i, lIormd to do it.
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THE prisoner was indicted for stealing a cow-bide, and the evidence was, that it
was found in his posses$ion a week after tbe theft. On being asked how he .:i;

obtained it, he said he got it from Mr. Malina. of Westwel1. It appeared that there .~

was no such person at Westwell, but there was a Mr. Malins residing in the adjoining ".~

parish, about four or five miles from We$twell.
Russell. for the prisoner, contended. on the a~thority of ,R. v. CroUJnurst (1 C. &

Kir. 370), that the case for the prosecution was not complete without this Mr. Malins
being called to negative the prisoner's statement. In that ca..C!e it was laid down. that
where a person charged with stealing property gives a reasonable account of how he
became possessed of it, as for instance, by particularizing a person from whom he
bought it, it is the duty of the pro!ecation to produce the individual if he can befound.

Dowling, Serjt. (who presided in an additional Court), after consulting Mr. Baron
Alderson.-His lordship considers that the rule he laid down in R. v. Crownurst is
the proper one; namely. that where !uch an account i.s given, that its accuracy may
be easily inquired into and tested, the prosecution is bound to shew that that has been
done; but, then_ he thinb it is still a question for the' jury. whether there is a

.5ufficiently reasonable account given by the prisoner to the prosecutor to enable the
. latter to find the party"named. .

The question was so left to the jury, and the prisoner was convicted.

(II) Reported by B. Co ROBINSON', Esq., Bani.!lter·at·law.


