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We do not agree with Mr. Wright’s submissien. It is as plain a5 plain can be that Sections
15, 16, & 17 set out the framework with which the Superintendent of Insurance and the
relevant Minister can give effect to a cancellation of a company’s registration. The Minister
in our view stated that the registration of the company should not be cancelled unless the
company complies with certain conditions, The conclusion is inescapabie that if the company
fails to comply with the stipulated conditions to the satisfaction of {he Superintendent then
{15 registration must be cancefled. Section 17 must be construed in that light in order to give
effect to the legislation, This ground therefore fails.

The second gquestion which we had to consider js: whether there was a breach of the
Rules of Natural Justice, The ground initially gave us some concem, but on a closer
examination we are unanimously of the view that any delay in carrying out a statutory
function cannot amount te an abuse of a discretion, Further the Statute provides an opportu-
nity for the applicant to be heard on appeal and no further right to be heard need be granted,

We, therefore, reject the argument of Counsel for the applicant that with the introduction
of the Minister’s specified conditions under Section 16(2){b) of the Act the applicant was
entitled to a fresh notice of proposal under Section 15 of the Act,

In all the circumstances, there is no illegality nor breach of the rules of Natural Justice.
There was a sufficient foundation of facts which established that the same breaches com-
plained of in the Superintendent of Insurance proposal in 1984 continued throughout thereby
giving rise to the exercise of the statutory power under Section 17 of the Insurance Act.

Consequently the application or the Order of Certiorari is dismissed with costs to the
Respondents to be agreed taxed.

Reasons to be put in writing at a later date.

This is 2 unanimous decision of the Court.

REGAL FOUNDATIONS (1977) LIMITED v. CUPID
FOUNDATIONS (JAMAICA) LIMITED

[SUPREME COURT (Smith, 1.} January 11, 12, 13, 1994 and February 25, 1994]

Civil Procedure - Default judgment - Summons to set aside judgment - Whether judgiment
irregulority obtained - Whether defendant has a good defence to the plaintiff's claine -
Judicature (Civil Procedure Code} Law, ss. 8 and 678,

Landlord and Tenant - Lease agreement - Whether rent owed could be set-off against security
deposit - Whether parties may contract out of the right to set-gff.

The plaintiff had leased certain premises to the defendant. By writ of summons endorsed
with a statement of claim, the plaintiff claimed an amount as rental due, within a specified
peried. A copy of the writ was sent by registered mail to the registered office of the defendant
company. As no appearance was entered by the defendant, the plaintiff applied for and
obtained judgment in defauit. The defendant however, had not received the writ of summons,
as the address of their registered office had changed, and they had failed to notify the Registrar
of Companies of this change. The defendant then filed a summons to set aside the default

judgment on the grounds that the said judgment was irregularity obtained, and that, ithad a

I
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good defence to the plaintiff's clalin. The imregularity that the defendant specified, was that
the defendant was never served with a sealed copy of the writ of summons, and that the writ
of summons was dated May 27, 1993, but was filed on May 28, 1993. The plaintiff was
relying on an affidevit which stated that a stamped copy had been mailed. The court noted
however, that what had occurred was an error of no substance, as the evidence showed that
what was in fact sent for service was a true sealed copy of the writ of summons.

As to the iregularity in date, it was conceded that section 8 of the Judicature {Civil
Procedure Code) Law, which provided that every writ of summons should bear the date on
the day of which the same shall be filed or issued, was not complied with. It was noted
however, that where there was non-compliance with the rules, the court had a discretion. It
was submitted for the plaintiff that the non-¢ompliance in no way prejudiced the defendant
and Counsel asked the court to exercise its discretion to amend the date of the writ of
summons, Reference was made to previous decisions which stated that the writ is not
rendered void by being wrongly dated, as this was an irvegularity which could be cured.

The Court noted that where a judgment has been regularly obtained in order (o have it set
aside the defendant must show merits. It is a fact that the defendant owed rent, but the
defendant claimed a right of a legal set-off. The plaintiff, on the other hand contended that
the deposit was being held, pending the outcome of the assessment of the condition of the
premises which was in a deplorable state.

Clause 5(1} of the Lease Agreement was subjected to scrutiny by the Court. The essence
of that Clause was that the rent would be paid ‘‘without any prior demand therefor and without
any deduction or set-off whatever’)” The issue arose therefore as to whether or not parties
may contract out of the right to set-off, and whether the words in Clause 5(1) amounted to a
contractual exclusion of the defendant’s right o set-off. The Court was guided by a previous
decision, where the court held that the words used were insufficiently clear to carry the
implication of an intention to exclude the tenant’s equitable right of set-off.

Held: () to have the judgment sef aside as of right, the defendant must show that it was
irregularly obiained. The error in the affidavit of service, which did net and could not
prejudice the defendant, did not vitiate the judgment;

(if) non-compliance with section 8 of the Judicature (Civil Procedure Code) Law, does
not render the writ void. It has no prejudicial effect on the defendant and can be cured by an
amendment without prejudicing the defendant. In the circumstance therefor, it is ordered that
the writ be amended. The judgment is therefor regular;

(iif) draftsmen who are concerned to exclude the tenant’s equitable right of set-off should
do so explicitly. In the instant case, the draftsmen did so explicitly by stating “without any
deduction or set-off whatever”. There is therefor no arguable defence.

Application to sef aside the default judgment refused. Writ ordered to be amended. Costs
to the plaintiff to be taxed if nat agreed.

Cases referred to:

(1) A.C.E. Betting Company Limited v. Horseracing Promotions Limtited and Summit
Betting Company Limited v. Horseracing Promotion Limited (consolidated ap-
peals) (1990) 27 IL.R. 541

(2) Wesson Brothers v, Stalker (1882) 47 L.T. 444

(3) Elinor Inglis v. Verne Granburg (19903 27 J.L.R. 9, 107

(4) British Anzani (Felixstowe) Ltd. v. International Marine Management (UK.) Lid.
[1980] Q.B. 137; [19793 3 W.L.R., 45; [1979] 2 Al E.R. 1063

(5) Morrisv. Taylor (unreported) S.C.C.A. No. 39/1983, Court of Appeal (November
22, 1984)

(6) Gilberti-Ash (Northern) Limited v. Modern Engineering (Bristol) Limited [1974]
A.C. 689; [1973] 3 W.L.R. 421, [1973] 3 ALLE.R. 195
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(N Connaught Restauranis Limited v. Indoor Leisure Limited [1994] 1 W.L.R. 501;
[1994] 4 ALER. 834

Application to set aside judgment entered in default of appearance.

Dennis Goffe, Q.C. and Arthur Williams for the plaintiff.
Andrew Rattray and Carol Sewell for the defendant.

SMITH, IL: This is an application to set aside a judgment obtained in defauit of appearance.

The parties are limited liability companies incorporated under the Laws of Jamaica,

By a lease dated the 15th April, 1988 the plaintiff demised to the defendant premises
situate at 20 Old Harbour Road, in the parish of Saint Catherine together with machinery and
equipment therein, for the term of five years. The lease expired on the 14th April, 1993,

By a Writ of Summons endorsed with a Statement of Claim and dated 27th day of May,
1993, the plaintiff ctaimed US$17,292.50 as réntal due for the period February 1, 1993 to
14th April, 1993,

This Writ was filed on May 28, 1993 and service was effected by sending a copy thereof
by registered post to the registered office of the defendant’s company pursuant to s, 370 of
the Company’s Act.

No appearance was entered. The plaintiff accordingly applied for judgment in default and
obtained same. The default judgment was entered on the 8th November, 1993, A Writ of
Seizure and Sale was obtained by the plaintiff on the 30th November, 1993 and sent to the
Bailiff for Kingston for execution. Unknown to the plaintiff at the time of ferwarding the
Writ of Seizure, the Writ of Summons and Statement of Claim were returned unclaimed, M,
Ronald Joseph, the plant manager of the defendant’s company, explained what happened.
He said that for the purpose of initial incorporation the address of the defendant company’s
Attorneys-at-Law was used as the registered office, Once the defendant’s company had
established its own registered office the company’s secretary should have changed the
address of the registered offiice. This was not done. However, it was assumed to have been
done. 1 fake this to mean that the defendant’s company had failed to comply with s, 106(2)
of the Company’s Act, it had not sent to the Registrar of Companies a notice of change of
address. Thus the Writ of Summons and Statement of Claim never came fo the attention of
the defendant’s company. However, by operation of law they were deemed o be served. The
plaintiff up to the time of obtaining the Writ of Seizure and Sale knew nothing of this, they
assumed that the defendant company was served.

It was only on the 14th December, 1993 afier the Bailiff had gone to the defendant
company’s premises to execute the Writ that the defendant was made aware that it had been
sued.

On 16th December, 1993 the defendant through its afforney entered a conditional
appearance with z view lo applying to set aside the default judgment. A Summons to set aside
judgment was filed on the same date along with affidavit in support. By this Summons, as
amended, the defendant is seeking an Order that the judgment be set aside on the grounds
that:

(a) the said judgment was irregularly obtained;
(b) the defendant has a good defence to the plaintiff’s claim;

The Irregufarity Issue

Where a judgment is irregularly obtained the defendant is entitled a5 of right to have it set

aside. The irregularities specified in the amended Summons are: )

(i) thatthe defendant was never served with a sealed copy of the Writ of Summons herein;
and
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(i) the Writ of Summons was dated 27th May, 1993 but was filed on May 28, 1993,
I propose to deat with them in tom,

In an affidavit, Miss Euphemia Pitt deponed that she duly registered “letter dated 31st
May, 1993 to the defendant at its registered office 21 East Street, Kingston in the parish
of Saint Andrew (sic), enclosing 2 true stamped copy of the Writ of Summons in this suit
dated the 28th May, 1993.” (emphasis supplied). The letter referred 1o was exhibited to
her affidavit,

Mr. Goffe submitted that by virtue of 5. 35 of the Civil Procedure Code when service is
required the defendant must be served with a copy of the Writ “under the sea of the court.”
A ’stamped’ copy is not a *sealed’ copy, he contended. Default judgment, he vrged, ought
ot to have been entered because the Affidavit of Service stated that a stamped rather than a
sealed copy had been served, The defendant, he continued, is entitled ex debito Jjustitiae to
have such judgment set aside because at the time when the judgment was entered the Registrar
relied on the affidavit of Miss Piit.

Mr. Rattray for the plaintiff submitted that on the evidence before me what was in fact
sent for service was a true sealed copy of the Writ of Swmmons and Statement of Claim. This
is not disputed. Mr, Rallray referred 1o the letter exhibited to the affidavit of service swom
to by Miss Pitt which letter as before the Registrar at the time when default judgment was
entered, This letter is addressed to the defendant and reads:

“Pursuant to Section 370 of the Companies Act, we hereby serve you with a true sealed
copy of the Writ of Summons and Statement of Claim . . .»

In light of this, Mr. Raitray submitted that reference in the affidavit of service to
“stamped”’ copy instead of “sealed” copy is a mere misdescription or error and does not in
any way invalidate the judgment obtained or cause same to be irregular. ‘The maxim “falsa
demonstratio non nocet' i applicable to the circumstances of this case, he urged.

In my view, Mr. Rattray is right. In truth a copy of the Writ “under the seal of the Court”
was sent by registered post to the registered office of the defendant. The Writ of Summons
and Statement of Claim which was returned unclaimed speaks to this, and indeed Mr, Goffe
is niot saying otherwise, The bone of Mr. Goffe’s contention is that the Registrar refied on
the affidavit of service in entering default judgment and that affidavit speaks of serving a
“stamped” copy of the Writ of Summons,

It is my view that one must look at the substance, To have the Jjudgment set aside as of
right, the defendant must show that it was irregulasly obtained. To my mind, where in fact a
sealed copy of the Writ was sent but the affidavit of service erroneously refers to a stamped
capy this is not the kind of “irregularity’ if indeed it is that is contemplated. This error is of
1o substance. To succeed the defendant must show that the Jjudgment aught not to have been
signed at all, Where the plaintiff has obeyed all the rutes and entered judgment accordingly,
such judgment should be treated as repular. The undisputed error in the affidavit of service
which did not and could not prejudice the defendant cannot, I venture to think, vitiate the

Jjudgment.

1 now turn to the second alleged irregularity. Mr. Goffe submitted that there is an
irregularily on the face of the Writ of Summons in that the writ bears the date 27th May, 1993
but was filed on the 28th May, 1993. Mr, Rattray conceded that Section 8 of the Civil
Procedure Code was not complied with, This section provides that;

“Bvery Writ of Summons . , . should bear date on the day an which the same shall be
filed or issued ., ."”

What s the effect of such non-compliance. Section 678 of the Civil Procedure Code reads:

““Non-compliance with any of the provisions of this law shall not render the proceedings
in any action void unless the Court shail so direct, but such proceedings may be set aside
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either wholly or in part, as irregular, or amended or otherwise dealt with in such manner
and vpoen such terms, as the Court shall think fit.”

The court therefore has a discretion. Mr. Goffe submitted that the court should not exercise
its diseretion in favour of the plaintiff for the following reasons: .
(i) Thisisajudgment enforced by execution of a Wril of Seizure and Sale against the goods
of the defendant. o
(ii) Wenow know that the Writ of Summons was returned to the plaintiff, i.e., it never came
to the attention of the defendant,

He argued that to do otherwise would be to permit the plaintiff all (he benefits of its
execution of the judgment despite its own error. o
Mr. Rattray for the plaintiff submiited that such non-compliance in no way prejudiced the
defendant. He contended that the non-compliance is in fact relatively insignificant and asked
the court o exercise ils discretion to amend the date of the Writ of Summons to read 28th
day of May, 1993. To support his contention and application he cited t.hc cas.es of A.C.E.
Betting Company Limited v. Horseracing Promotions Limited and Summit Betting Company
Limited v. Horseracing Promotions Limited (consolidated appeals) 5.C.C.A. Nos. 70 and
71/90 delivered 17th December, 1990.
In these cases one of the jssues which arose for consideration was:
**As the Writs and Statements of Claim were dated 17th May, 1990, and filed 16th Mny,
1990 this being in breach of s. 8 of the Civil Procedure Code, were the Writs void or
merely irregular?”

This is precisely the issue here.

The Court of Appeal upheld the decision of Walker, J., who delivered himself thus:
“Obviously an error was made in the dating. T asked myself, if the Writ s amended what
possible prejudice would the defendant have? I can see no prejudice v'vhafsoevcr and the
Writ is amended. It s my view that the Writ is not rendered void by being wrongly da.led.
It is an frregularity which can be ours. ¥ do grant the application to amend the Writ to
read 16th May, 1990."

In doing so, the Court of Appeal adopted the words of Denham_, L., in Wesson Bro_rhfzrs
v, Stalker (1882) L.T. 444 at 445 “if we set these proceedings aside we f;hould be giving
efffect to a contemnptible quibble.” In dealing with this aspect of this case I will content myself
by saying that the non-compliance with Section 8§ complained of by Mr. Goffe does not render
the writ void. It has no prejudicial effect on the defendant. If can be cured by amendment
without prejudicing the defendant. I therefore grant the application by Mr. Rattray and order
that the date of the Writ be amended to read 28th day of May, 1993. )

In the circumsiances I find that the judgment is regular, I must therefore go on to consider
whether the defendant has shown merits.

The Merit Issue

Where a judgment has been regularly obtained, in order to have it set aside the defendant
must show merits.
1t is not disputed that rent is due from the defendant to the plaintiff, However, the defendant
is claiming that it has a right of legal set-off, .
Pursuant to Clause 5(31} of the Lease Agreement between the parties the de.fendanl paid
to the plaintiff the sum of US323,800 as a security deposit. I will set out the said clause.
“5(31) To pay Regal as secusity deposit at the same rate as the first of the mo.nthly rent
hereunder becomes payable (without obligation by Regal to pay any interest or
odher payment whalever therefor) the sum of US$23,834 which sum shall be
retained by Regal until the termination of this agreement or any extension thereof,

A

D
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PROVIDED however that without prejudice to the exercise of any of its rights
heseunder Regal may apply the whole or any part thereof s may be required for
that purpose in payment for the whole or any part of any damage ar destruction to
{he factory or the equipment which pursuant to this agreement Cupid is under
obligation at its own cost and expense to make good PROVIDED also that at (he
termination of such agreement ar extension thereof any balance of the security
deposit no so applicd shafl he repaid by Regal to Cupid,”

In its draft defence the defendant claims that “the plainiff has failed to return the said
security deposit or any balance thereof and has failed to account to the defendant as to how
the said security deposit has been applied.” The defendant thus claims to be entitled to set-off
from the amount of the plaintiff's claim the amount of the said security deposit.

O the other hand, the plaintiff through Mr. Yvon Desulme its Executive Chairman states
that prior to the termination of the lease by letter dated 8th April, 1993, its Altorneys-at-Law
informed the defendant that the plaintiff and its agenis would inspect the factory on the
termination of the lease, Mr. Evan Spiro’s evidence which is not disputed, in this regard, is
that on the 14th of April, 1993 (on the termination of the lease) he along with representatives
of the plaintiff and defendant inspected the said premises. Mr. Spiro said the premises were
in a deplorable condition and in a general state of disrepair. He estimated that the vafue of
repairs and replacement as of 15th April, 1993 for the factory would not exceed $750,000.
By letter dated 23rd April, 1993 the Plaintiff’s Attomey-at-Law informed the defendant’s
Attomeys-at-Law that the security deposit is now being held pending the outcome of the
assessment of the condition of the factory machinery and equipment.

Accordingly, the plaintiff contends that “‘the security deposit being held by the plaintiff
is to-be applied towards any damages or destruction to the plaintiff’s premises caused by the
defendant, its servants and/or agents as well as to replace missing equipment befonging fo
the plaintiff as provided for by Clause 5 (31) of the lease agreement.™

Mr. Goffe submitted that Clause 5(31) contemplates that any claim by the plaintiff to be
entitled to deduct a sum from the security deposit was to be made in good time before the
expiration of the lease on 14th April, 1993 and any remaining balance was to be repaid fo
the defendant on or about the 15th April, 1993, He argued that the plaintft had the right to
inspect the premises during the life of the lease, and that the time when Mr. Spiro did the
inspection was ot the time for the plaintiff to be making such inspection — he should have
done so before,

T am afraid I do not agree with this contention. 1 am inclined to accept Mr. Ratiray’s
submission that the time at which the plaintiff would ascertain whether or not there was any
damage {o its property or equipment would be at the termination of the lease or within a
reasonable time thereafter, This must be so bearing in mind that the reason for the security
deposil s fo cover damage to the plaintiff’s factory or equipment and such damage would
have to be ascertained at the end of the lease.

Mr. Goffe submitted that in spite of Clauge 5(1) the defendant has a right Lo set-off, Clause
5(1) reads:

“Cupid to the intent that the obl igations shall confinue throughout the term of this
agreement and any renewal thereof hereby covenants and agrees with Regal as follows:

(1} to pay to Regal duting the first five (5) year period of this agreement the rent of
US$6,917.00 per month and should the option to renew herein provided for be
exercised the sum payable as rent during the renewed term of the agreement shall be
US$9,300.00 per month such payments to be made fo Regal at the address set out at
page one of this apreement or at such other place in Jamaica as Regal shall from time
lo time designate in writing without any prior demand fherefor and without any
deduction or set-off whatever on the days and times and in the manner herein
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specfied. If the term of this agreement shall commenee on a day other than the first
day of a calendar month, then Cupid shall pay to Regal, upon the commencement
date of the term of this agreement a pro rata portion of the first fixed monthly rent
pro rated on a daily basts with respect to the fractional catendar month in which the
date of commencement of this agreement falls, and thereafter the monthly sums shall
_be paid in advance on the first day of each catendar month.” (emphasis mine}

It is Mr. Goffe's contention that where there is a right to set-off Clause 5(1) does not
require the defendant (the tenant) to pay the rent in full notwithstanding the set-off, He refers
to the following cases: Elinor Inglis v. Verne Granburg 8.C.C.A. No. 84/89 delivered 19th
February, 1990; British Anzani (Felixstowe) (UK.) Ltd. (1979} 2 AER. 1063; Kenneth
Morris v. Owen Taplor S.C.C.A. No. 39/1983 delivered 22nd November, 1984,

Mr. Goffe submitted that in the Inglis case the language was clear, it said: “without any
deductions " and vet the Court of Appeal per Carey, J.A., held that Mrs. Inglis had not
contracted out from the right to deduct from the rent, He argued that the Inglis decision made
no distinction hetween deductions and sef-off; it treated them as interchangeable, he con-
tended,

Mr. Rattray, on the other hand, argued that the patties by virtue of Clause 5(1) have by
clear and unequivocal words agreed to contract away the right to make any deduction or
set-off from rental. In such a case, he submitted, a claim by the defendant to a right of set-off
canitot be entertained as a valid defence or an arguable defence to have a regular judgment
set aside.

He referred to Hatsbury’s Laws of England 4th Edition Volwme 42 paragraphs 406, 417,
428 and 462. At paragraph 462 it is stated that an equitable set-off is available againsta claim
for rent in circumstances where there is a close connection between the cross-claim and the
lease. 1t seems to me therefore that the crucial question at this stage of this exercise is whether
or not the parties may contract out of the right (o deduct or set-off. If yes then the next queslion
is, have the parties in the instant case covenanied to exclude the lessee’s right of set-off.

In Inglis v. Granburg (supra) the appellant (tenant) was obliged o ineur considerable
expenditure to put the premises in a rentable condition. She did not pay the rent claiming she
had the right to set-off. The respondent (landlord) acknowledged that he was indebted to the
appellant.

Clause 2{n} of that fease agreement reads: “To pay the rent due without any deduc-
tions.” The Court of Appeal per Carey, J.A., accepted the principle stated in the British
Anzani case “that whether at common faw or in equity, 2 tenant could claim a right to
set-off advances made to put the premises in a rentable condition”. Carey, I.A., at page
3 went on to say:

“That case it seems to me answered as well Mr. Grant's submission that the words in the
clause requiring the payment of rent without deduction could not be defeated by the
principle of set-off. Indeed, one of the arguments in that case by the jandlord was that in
the very nature of rent, there could be no set-off against it.”

M. Gotfe sought to refy on this dictum in support of his contention that Clause 5(t) of
the lease in the instant case does not affect the defendant’s right to set-off. I do not think that
the Inglis v. Granburg case supports such a contention.

In that case the tenant had paid money on repairs which the landlord had failed in breach
of covenant, to carry oul. The landiord acknowledged his indehtedness to the tenant. Such
payment would thus be regarded as a payment pro tanto of rent. The circumstances in the
instant case are compleiely different. The defendant is not claiming that the plaintiff is in
breach of any covenant and there is no acknowledged debt on the part of the plaintiff. Thus
it cannot, in my view, be right to say that the dictum of Carey, 1.A., supports the contention
that in the circumstances of this case ‘Clause 5(1) does not exclude the right of set-off. Also

A

A
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:;:;-e}:; ::lh Anzani case does not I think, support the view contended for by counsel for the
In the first place, it does not seem that there was a clause similar to Clause 5(1) in the
agre?mems between the parlies in that case. In any event the Court was not in that case
required o construe the provision of such a clause, What the court held in the Anzani case
was that at commion law there could be a set-off against a claim for rent if the tenant is obliged
to expend meney for repairs and “if the tenant has given notice of want of repairs and in En
event such a defence only applied if the amount claimed to be set-off was certain and 13;
not be disputed or challenged as to quantum.” -

Itis clear that this case is not author ity for the view
r that parties cannot contract awa the
p fa Y

Paragraph 418 of Halsbury’s Laws of England (suprzla) reads:

“Parties may contracl out of the righ i
ght to deduct or abate, but th
clear and unequivocal words.” 1 can only be done by

There is a footnote reference to the decision of the House of Lords in Gifbert Ash
(‘I’V(.)r!hem.) Lid. v Modern Engineering (Bristol) Ltd, (1974) A.C. 689. At paragraph 248
(ibid.) a similar statement appears in respect of the equitable right Lo set-off. It is slzted in
the fo.utnole to the laiter pacagraph that . . . in principle a clear contractual exelmptinn would
override equilies, leaving the defendant to a later action,” It should be stated that in the instant

case the defendant could only seek to refy on an equitable right to set-off, The Anzani case

s the authority for the statement at paragraph 462 of Halsbury’s Laws of Englend (supra}

that equitable set-off is available against a claim for rent in circumstances where there j
close connection between cross-claim and the lease, o
The next question to be considered is whether the words in the lease at Clause 5(1) amount
toa tI:ontraclual exclusion of the defendant’s right of set-off, As said before, Mr Goffe argued
that in the Ingfis case the language was clear, it said without any deducn'on; ant; yetthe Cgtlxjuﬁ
of Apl?eal hetd that Mrs. Inglis had not contracted out the right to deduct. The Inglis decisi
he claimed, made no distinction between ‘deductions’ and ‘set-off’, . o
In the Inglis case the operative words were “without deductions.’ In the instant case the
words are ‘Without any deductions or set-off whatever'. Interestingly in a recent case (i
Court of Appeal (1.K.} had to decide whellier a covenant in a lease that the rent is to be ai];
without any dedyction was sufficiently clear to exclude the tenant’s cquitable right to seti)ff
The case is Connaught Restawrants Ltd, v, Indoor Leisure Ltd,, New Law Journal Au usé
:|i; i199;’: at p 1i88. T.hc Cx?un held that the words used were insufficiently clear to carryguul
f En::::::l :::l‘f:m of an intention to exclude the tenant’s equitable right to set-off, This decision

Indelivering the judgment Waite, 1..J., held th i i
‘ 2 P at the considerations that
in construing such a provision are; reortdbeoliowed

(1) Clear words are needed to exclude a tenant's remedy of an equitable right of set-off;

(2} The word “‘deduction” has never achieved fhe status of aterm ofart, butis an expressic‘an
?m?luyed (both in everyday speech and in the language of the courts) at one moment
in its strict sense to describe the ordinary process of subtraction with which it is
gralmmaliually associaled, and at other moments in a broader sense to describe the result
which follows when one claim is set against another and a balance is struck, It is thus
ausetul and a flexible word, but heavily dependent upon the context in whicl; it is used
for an accurate understanding of the sense in which it is being employed, If the context
happens to be one that affords no guidanee as to its intended meaning, it becomes an

expression that necessarily suffers from ambigui i
: guity, It cannot, in short
described a5 a “clear” word, ’ b ety
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(3) 1t follows that the simple expression “without any deduction” is insl{fﬂcilent .by itself,
in the absence of any context suggesting the contrary, to operate by implication as an
exclusion of the lessee’s equitable right of sel-off.

(4) Added words of exception or qualification are relevant to the corllslmctionlof such a
phrase, but they too are subject to the general requirement of clarity and‘wﬂl only be
effective to displace the lessee’s right of equitable set-off if their effect is to create a
clear context for exclusion . . .

He concluded by saying “Drafismen who are concerned to exclude the tenant’s equitable
right of set-off would therefore be well advised to do so explicitly .. .” ‘

In the instant case the draftsman did so effectively by stating without any a‘educr.rons or
set-off whatever. For the reasons which I have attempted to give Lhold that on Ihtj. undisputed
facts the obligation of the defendant under Clavse 5(1) of the lease agreement is to pay Fhe
rent “without deductions or set-off.” There is therefore no arguable defence. The respe.clwe
claims of the parties under Clause 5(31) - the clause dealing with the security depesit are
another matter. .

The application to set aside the default judgment is accordingly refused. Costs to the
plaintiffio be taxed if not agreed. Certificate for one counsel granted. }Teave to appeal graqted.
Stay of execution granted pending hearing of an appeal on condition that lhe amount of
US$18,400.00 be paid into an interest bearing foreign exchange acct')unt at ?Lllzens E:ank,
King Strest in the joint names of the Atiorneys-at-Law for the respective parties to await the
outcome of the appeal or prior determination of the matler.

MAVIS RODNEY v. JANE RODNEY-SEALE AND
LELIETH RODNEY-ROBERTS

[SUPREME COURT (Chester Crr, J.) January 24, 1991; January 28.31, 1992; July 23, E992
and February 23, 1994}

Land Law - Caveal against bringing land under the Registration of Titles dct - Whether
defendants have a caveatable interest - Application for removal of cavea,

Limitation of Actions - Laches - Clabm to land devised by will,

H.R. died testate on October 1, 1958 and by her will she bequeathed 107 acres of land at Toll
Gate, Clarendon to her ten children in the following terms: “'to be amicable handled and any

proceeds . . . to be equally divided among the ten (10) children.” P.R,, the deceased husband 1

of the plaintiff was the executor and obtained probate of the will in April 1959. The laxfd was
sub-divided by the executor. Under this subdivision plan, the first defencllant. received a
portion of land which adjoined that chosen by the executor. The-e{(ecutor d:etli 11.1 1980 and
the plaintiff obtained probate of his will. Then in 1986, the surviving beneficiaries of H.R.,
held & meeting at which Lhey decided lo subdivide a pertion of the 107 acres tf’ effect an
amicable distribution in accordance with her will. The first defendant, at the meeting, ag're‘ed
fo a new subdivision of the land and accordingly 56 acres were subdivided. The ?]ﬂl[l.tlff
applied to have the portion of fand selected by her late husband brought under the Registration

RODNEY v. RODNEY-SEALE & RODNEY-ROBERTS (CHESTER ORR L) a5

of Titles Act. The defendants lodged a caveat which the plaintiff sought to have removed,
The plaintiff contended that the first defendant was estopped from pursuing her claim due to
laches and waiver and was barred by the Limitation Act, However, the defendants contended
that the plaintiff was seeking to register more land than that to which she was entitled, while
the plaintiff contended that thie defendant had not established an interest in the land sufficient
to support the caveat,

Held: {i} the first defendant was not debarred from pursuing her claim by reason of laches,
watver or the Limitations of Actions Act;

(if) that there has never been an amicable settlement of the land ag contemplated by the
testator and the plaintiff’s affidavit fatled 1o disclose that there was at any time any arnicable
seftfement of the estate;

(iif) that the defendants have an interest in the Iand until the matter has been amicably
settled.

Application to remove caveat refused,

No case referred to,

Originating summons in the Supreme Court for removaf of a caveat against bringing land
under the Registration of Titles Act.

Dennis Goffe and Minett Palmer for plaintiff,

Craflon Miller and Nancy Anderson for defendants.

CHESTER ORR, J.: Henrietta Rodney died testate on the first day of November, 1958. By
her Will she bequeathed 107 acres of land at Tolf Gate in the parish of Clarendon 1o ten of
her children, in the following terms:

“‘to be amicable handled and any proceeds from the said land to be equally divided among
the ten (10) children mentioned above,”

One of her sons Percival Rodney, the deceased husband of the plaintiff was named as her
exscutor, Probate of the will was duly granted to him on the 8th day of April, 1959,

At the time of her death some of the children of Henrietta Rodney resided abroad., There
is conflict in the affidavits as to the number who so resided. Percival Rodney proposed to
subdivide the fand among the beneficiaries and to this end obtained a sketch plan, dated 6th
January, 1966 prepared by Mr. Irvine a land surveyor. Under this plan the first defendant
who then resided in England, received a portion of land which adjoins that chosen by Percival
Rodney. She had a house built on the land by Percival Rodney and resided there on her retumn
to the island in 1974,

There is no evidence that this proposed sub-division was approved by all the beneficiaries,

In 1979, Gwendolyn Bryan nee Rodney, one of the beneficiaries, filed an Qriginating
Summons in which Percival Rodney was the defendant. The summons sought an Order in
respect of the division of the land, the subject of the Will. This summons was not heard and
no further action has been taken thereon,

Tn 1980, prior to the death of Percival Rodney, Lucilie Rodney-Gooden, a beneficiary,
and her husband Charles Gooden built a house on the portion ofiand allotted to her by Percival
Rodney. In 1988 a registered title was issued to Charles Gooden in respect of this portion,
Percival Rodney died on the 20th May, 1980, The plaintiff, Mavis Rodney obtained probate
of his estate.

In 1986, the surviving beneficiaries of the Wil of Henrietta McLeod and the children of
the deceased beneficiaries held a meeting at which theéy decided to sub-divide a portion of
the 107 acres to effect an amicable distribution. Sub-division approval was obtained for 56
acres and 2 rods of the land, There is no evidence as to the disposat of the remaining portion

of the land.




