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IN TERE CCURT OF APPEEL

SUPREME COURT CRIMINAL APPEAL NO. 108/88

'BEFORE: THE HON. MR. JUSTICE CAREY, J.A.
THE HON. MX. JUSTICE CAMPEELL, J.A.
THE HON., MR. JUSTICE FORTE, JJB.

KEGINL v, CARL PEART

Delroy Chuck and-liigs Helen 3irch for sppellant . .

e, Brian Svkes for Crown

i5th January and 7th February, 1y%0

CLREY, J.&3

On 2th May, 198% in the 5t. ann Circuit Court before
McXain, J. and a jury, the appelliant was convicted of the
murder of his one-time girlfriend Donna rclDonald and sentenced

to death.

The sclitary ground argued was that the learnedgﬁ;ial
judge failed to dizect the jJury properly on the law ot 1dent1~
fication, in particuiay she omitted to warn the -L:y thgt an
honest witness can be a mistaken one. Louncel clted 1n support
an unrepoitea aeci sicin of the Privy Counc;l de’ﬂ&t Jhdqments

ok th;s court v1z ueece and Utﬁers V., K. - Privy LOLRCll Appeals

Mos. 14, 15 and 1o of 1988 and 7 of 198%. He sald the ev;dence

aguinst the appellant nowever wasg ovexwhelming but since therc

.. .had been no warning, th*s Court should allow the appaal und in

.-the 1aterest of justice, order a new trial.



Before we deal LoweVwyr, with these submissions and

the response of counsel for the Czrown, we think it is opportune

FAN

o give a summary of the facts in this case.w

Cn Yth Mav, 49&7 whxle the v1ctum was ;etuln;ng heme

w1th her bOLSln oonnu Powell, the qppellurnﬁcame up, Yrabbed

he Ln her bcsom nﬂﬂ t*1£G €0 stab har witlh an ice pick.

Sonna Pewell remonstrated with the appellant, wno ;emarkea
that he was giving Donna McDonald unt¥l the eny of the month
before he Killed hes. Both women then left him for Lonna
mchonald's home where theéy advised uDenald's father of what
sad occurred., Shorily after, accompanied by the fathexr:and.
her cousin, she set off for the police station. On the way.,
there, the appéllant was seéen by the two relatives of the

victim Lo emerge from some bushes zlong the road ana attack

”ﬂk.rMcDonald by felllng h;m Wan 4 stone wh¢»h injured him

in h;s face ana re nucred hlm unc.cmsr:::n.ox:zz«“.= Whmn he rbgalnea

conscious ness. hc saw the appellnnt a cnaln away s;abbvng nﬁs

gaughter. e nanaged to approach within one % cha;n Ol the

uppellhnt wno then bolted. He was chosed by tne gﬁr; s Iathel

whoF cve:cone by a fe e+;ng of fainﬁne&mg'was"fﬂréea to cnd

hl ersult, He nuaertheless cnlled out after the retreating

npp ll at “manmo~ Tamho you hlll my uaucnter but it allw 1@h£.“

Phu gypelldnL’G peb name is "Tambo“ I witnces wholly anre-

laced to LhHMcDondldLam&Ly, vashtina Palk told the ﬂury that

from a di Sthnae ot %'Vti n J&Ya she ObquVed the appellan+

.

chas;ng bcnnn MVJOta‘d, hurl a stonc at her wh ch’ caused Kex

'to fgll. He then uVLd a Knlfe to atab her “ln het belly

P

Wh,d Donng owull who had run o:r when the dctaCh was l¢unched

returned o the &ranep 1+ WaSs o fing her cousin lylng in’ the

roaaway. She was Gead.



The suggestion put to the slain-woman's cousin
Donna Powell Ly defence cotnsel was that she was lying when
she said she saw the appelliunt on the scene becauses- .. .

{a) +the appellant and the withess were - &
not on speaking teims

{b) the slain-woiman and ithe witness
were friends

(c} the slain woman and the witness
were cousins

Blaln;y thxq was nct a case ef any mis ake.ﬁn the'part of the
w1tngas bub a w1tness delxberauhly fabrlcatlng ‘evidence £6
1mp14;a£e the ...ppellanto So far as Mre MeDonald’s ¢ross-
ex«mindtlon went, lt was suggested céihim:ﬁhéé he could not see

hnyche 4 Chuln away begause he was g;ddy, and his face was’

“

covared w1th bloou° The ﬁltness emphatxcally rejecﬁed‘éhe
suggestlons. Flnallj 1t was PUL to him that he had not seen’
the appellant ag the material time, Ic haa zlso been put‘thaa'
there was bha blood between both men p ésumaﬁly because the’
pne}lmnu had teken away Mxr. Mcﬁonald*s i5 yéur ol&'daﬁghtEf’
to llve w1th hlm, Here again, thL reasonable inferdénce to be
drawn was LhaL tﬂlb was a cese of & witness celiberately telling
lies on the appelldnt No censideration of honest but #istaken
w1tnes¢m sérose. With ;prect to Vashtina park who also placed’
the appeilant on Lhe scene at thu materlal time, the defence
suﬁgwr ion here, was that ahe was mistaken, No reason for her ™
mistake was advanced nor was any reason advanceéd why ‘she would
d&llb a;ely uEll lies on che appellant. fﬁ waé-plaiﬁ“iﬁ‘her'
ev;dence that she was an'in&epéndeﬂé witneééc who knew the
apbcllant énﬁ was able to ;dentlfy h;m in ccnu;tlons that were
entlzely aat¢sfact6 Ty as regards nghtzng, cistaiice and time

for obse'vatlonu He was perfectly well known to hér.
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‘9he appellant. gave a long rambiing statement but
the.significant portion.was to the effect that at the material
time he was at {Ceaar Valley in a shop. &all the witngssgs_h@

szid, were carrying “a long time feeling® for him. This
defence in this ]urlSdlC ien is chdractérized #g the defence

.=

of Yalibi,"

ithe law is well settled however-that where a case
depends wholly or subsLuntla;ly on the correctness cf one or
more 1aent1flcdtﬂons cf an .ccuaed whlch the defence alleges
o be mlstdkeny the 3udge should warn the ley of the speClal
_ynetc for caution betore conv1ct1ng 1n re llanﬂe on the corlect—
ness of tnat identif icatlona lhe judce is also rerul*ed to |
grrect the Jury as to thb reason for tne nead cof such a
wa;ning.. In the prosent case the derence was saylng tnat the
witnesses were mléhaken because they were all lyxﬁgo Whether
thghwitgess is making an hcnest nistake or é “qellbcrate
mistake," the requirement for the warning is méndatory“
Ohwviously where, as in the present case, the unreliability of

the svidence is suggeste >d to be dae to dellb te falsehood,

the. reason tox the war nlnq will bw altogether different from

iT

the case g£ the nonestrbu mistaken wilthuss. in that sort of
case, the jury snould e tol& that the.éLed;bxlltg o: Lhe
Wanﬁﬁa or w;tncsses is being cnullengad and dccordlngly thé'

reasons being put forward as the motive for lylng, must be
scrutlnlzed w1:h some Care. | |

in Lhc preqeng casea_ghere is neo quebLion but tth

:Ege qualitgﬁgz the avidence oi identification was uco& ané
regained g09§_ac_the end of the case of the appellanta' We
would think thau the danger of a mist taken ldeﬂ»lflCﬂthh in
this case was nil., We zhould 20 state unequlvocally thgt

in the present case net cnly did the trial Jjudge fail to warn
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the jury of the dangers inherent in identification evidence,
there was no real discussion with the jury of the circun-

stances in which the identification came to be made.

The recl questicn for this couxt is ¢he disposition

of this appeal in the light of this fundamental cefect in the

summation. In Junior keid and Others v. The Queen and grrol

Zeece and Othurs v, Tne Queen (supra) Lera aAckner deliveriny

the judgment of the Board said this -

amheir Lordships have no hesitation zn concluding
that a significant failure to follow the guidie~
lines laid down in Turnbull will cduse the con- |
viction to be guashed because it will have resulted
in a substantial miscarriage of justige.”

whis view was based on the Board's approval of a dictum of

Pullacar J. in Mrag v, the Queen (1555) 33 C.L.R. 453 at page

514 where the learned Sudge said thiss

LI
)

... in the light of the long trauition cf

the English cramimal law that every accused
person is entitied to a trial in which the
relevant izw 18 correctly euxplained to the AN
sury and the rules of progeduic and evidance
are suriccly followed, if there is any failure
i any cf chese respectsyand the appellant may
thereby have lost & chance which was fairly
open to him of being acguilted, there is, in
the eve of the law & miscarriage of justice.
Justice has miscarried in such cases, becaus?
the appcliant has not naa what tnhe law says

he shail have, and- justice is justice accord-

ing to the law.”

-t

{o was argued OY ;earned.éounsel for the Crown
that the preseat case was distinguishable from the case in
whici the Privy Council ﬁad héld that the failu:q_to Warn
woula vesult inevitaubly in & conviction beigg_quashed; Lord

Griffiths in Scoti and hnother ve. x. [198%) & k1l E. R, 308

21 pages 3l4 ~ 315:.-

®_ .. if convictions are to be allowed on
uncorroborated identification gvigence there
must e a strict insistence on a judge giving
= cledr warning of the danger of a mistaken
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laengltlcaulon which the jury must consider
pefore arriving at their verdicit, and that i
s-ald only be in the most exceptional cir-""
cumstances that 2 conv1ﬂulon based on.
Uncorroboriied identificetion ev dence
should be su cained in the zbsence of such
& wurning.®  (emphasis suppiied). - %

ﬁé dbhtéﬁded that the presentcase cbhtaineda“exceptional_
c;rauﬁ stances: Y - Yhere’ *:suppo;t for the 1ucuu1tlcatlon of
'%hé'éépellant:- tliree witnesses tescified to his. presence o
and his conduct =t the material time, It could nethpﬁope:ly
be said Lnat thig was & case depenﬁent on pncorrobcrated

1dentl;;catxen-#tfdgnce,ﬂ

' rhe argumeénht is aviys tive but we cre not impressed

(441

e

<

by it. rart with the fundemental zrule thet a warning is

’lmﬁﬁdgtorf‘in“caséa where the- defence is puteing forward an
=1ibi and therepy raises for tas jury‘srconside:atipnwzthe:
issue of mlstaxen 1deﬁc1 ica“‘on _ Whether that mistake is
induced b} faulLv xecollact¢on hOn&SL erroxr Qrwﬁﬁliberate
falgghqad, the'lssqe remzins -tuc scae,_ WQ mubblﬂow accept

that idéntifidation v1dence Las eme:ved as . a class of its

oWl (per uoau nCKﬂbr 1n \eld and Jth IS V. now(UnLeported)

?rivy Lounc11 nppealc l&; i5 =na lb o& ca dfzfﬁh July, 1989).

In the PTivy Counnll degisiorn of bcott &nd hnULher Ve K.

supra), the law was 1aid dow: . eupha*ic terns -
Teoe & idl lure te Live a warning of the
- danger of -identification evidence 1is B
ggnerglly to be reiarded as o fotal llaw
id & swaning~up . o :

Tn K. ¥ Pfurnbull and Others (1977) L Q. B, 224

by which we nre now Firmiy bound, Lord Widgexy C. J. wWas not

attracted by the phiase “eceptional circumstan ces” and
suid thig = ° 0 0 o :

e

o5 Lne “use ‘o suﬂh & thaga is leelj
£o result-in e buila up of case law
as to what ciriamstances can properly e

¥
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described as excepticnal and what cannot.

Case law of this kxina is likely to be a
fotter on the administration of justice ...

er

We would prefer that the parase 'exceptional circumstances'
which has now been reintroduced, be defined by the Privy
Council itself. &slthough Lord Widgery <. J. said, as we aid,

in R. v. Whylie 2% W.l.kr. 430 that what matters in the end is

gqualicy, we are very coubtful whether tihe faci that the evidence
in the case was of tho hichest guality and cogency, & convic-
tion would be sustained despive the zbsence of the mandatory
warning. Wg would ulsc point out thar although Lord Lane in

R. v, Veedwsry 71 Ci, hpp. k. 225 expressed the view that identi-

fication by one witness can provide support for the iaentifica-
tion by ancther,; he did ¢o on to say, in effect. that the warn-
iAng was nevercireless reguired.

We have come to the conciusion thevefore that this
apread nust be alloweq, the conviction guashed and the sentence
gev aside but in the interestis of justice we order that a new
trinl should be nhoc at the next Session of the St. ann Circult
fourt, Before parting with this case, we wish tc commend Mr.
chuck for the candour with wiich he made his submissaions.

He conceded from the cutset that the identification evidence
wag more ithion ageguate. We treated the application for leave
to appeal as the heaxiny of the apoeal because & point of law

was invelved,



