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RESIDENT MAGISTRATE'S CRIMIMAL ADDEAT, LG. 59/86

 BETORE: .“TI?E'503553;““3;"@91?1(:“ CARBERRY, J.A.
(THE ROW. MR. JUSTICE CAMPBELL, J.A. .
THE RON, NR. JUSTICE WRIGE T, J.A.

Aizsswo'ﬁttﬁ ANDERSOH

Mr. Delroy ChUCh for the- Appellaﬁt

-

Mr. Walter Scott for the Crown .

Julvy 21, 1986 and jarch 12, 1887

WRIGHT J.A.:

On July 31, 1986 we hearﬁ and dismissed ”thls aﬂweal
affirmed the conviction b"t var1ei the sentence to;permit of
the discharge of the appellaﬁt on that'said:dayn The following
are our f;ﬁsonso | |

The facts of the céééVWEiéh'Was-tried bﬁ.HiS Honour
Mr. Derrick Hugh, Pesident: %aﬂlstra;e3for-fhejparish'df Ringston
in the Sutton Street Court on:the lﬁih:September;-;SES-ané
2%th Qctober, 1995 are that tub anpeilant and Howard Richaréds
with whom he was jc*ntT" chavged the oné'fdr-ﬁardeny_anﬂ the
other for Receiving stolen pxoPerty;,viz;fa ;38 Sﬁith-and HWegson
revelver Ho. D67799, thef?téééff?'of thefcémmiSSicnér-of.?olice
were at the material timé.mémberS;of the Jamaica Constabulary
Force, stationed at the'Motoriéed Qétrbl-Divisidn'at 16 Lower

Elletson Road in the parish of Ringston.




.undef”t he 1mme~1ate superv151on QF Sergeant Noe1 Wartln the

The ev 1dence shows h atﬁéﬁﬁ%ﬁé 9th August,_lJBA tne

_appella'nt'i'was‘ -..'t:ne: s'ta.ti'on G’&ar'df'én':ti'ié“'E:"mm; _,o 11 pu 3 shJ.ft -

Statlon OEf;cer°5 Amonc the dutlns cf tne aﬂnellant was tne

;lssulng of zlrearms aﬂé amnunl*lop to men ﬂo ng on dutv and

rece1v1na flvearms apd'ammux ibn Lroﬁ-thoae co ,;ra off stV
Entrv biuﬁ in ?he ©1rearms eg1ster cu‘pports the

testlmonv of Constable Janes Fovaes that at 8 a,-a_the sela
dav he was lqsueﬁ ”lth the gubjé .f tewrm aﬂd tvelve 3u
cartr¢66es bv one Constable WcKeﬁ¢1e who was then on %taulon
Guard'nutvo: ﬂowevpr, when he retuLnEW off ﬁutv at 4 p mﬂ.-
Copstabl 'ickenz&e had been rcp’ac' Lbf the aﬂmellant as the
Statlon Guarup'and 1t s Congtamlc wcrbes ev1dence that it was:
to the ann lTanf; 1n accordancc Vltﬂ t e sysﬁew :thatﬁhe hanaeﬁf,
over both the uubject revolver and *hm tvelve rounns crF
amrun1»10n°5f5¢ﬁ fg;,~” o 3

”ﬂﬁAs helween Constanle For bg5:75¢-513“ ehiéﬁ_o fiééf#il:-
Sergeunt aﬁfﬁlﬁpﬁh@ recordﬂ reveal adi sparz*v in aLlthy
aescrlbe ar s aceng whlc"y'aa nag bﬂ cxnectec '1s unconpllca;e&Q;

. ~‘.‘

AS understooo.‘rom Constakie “orses“ testxmonv the svstem wa

-

that the Statlcﬁ Cuard *saulnq a'z; earr'to a Offlcer,g01nQ"cn'
duty Woula cmtek tnr serlai numbev ukereoL 1n the Flrearms
Keglster;; Thls on try l” thcn caeckfc y the rece1v1nﬁ offmcer

to eﬁsuré'théthﬁhéﬁeﬁﬁﬁy-is' cor rbctof,ﬁbereaxter he sz¢ns,_.The j

.,..f B

redeiviﬁg o{flcer also 51ﬂns For the nuﬁber of cartrldces

1ssued tc ulmb Uhen he returns oLf dUtv he &ellvers bOt flrE“--

arm a&é amxunlblon te the gtatlon auéﬁé WH ' b n chargea wzth

the resp0951b111ty cf ens 1'J.ng tnat thc correct flrearn is. belng

retLrneﬂ wﬂow oglnwiso satlsflea bﬂ 51grs tPe F?rearms Pemlster

1ndlcat1nq *hﬂirecelyt bv




- It is Constable Forbes' evidence that the relevant
procedure was chsexrved when he *etutneé the flrearn ana.
ammunition to-the: ?wnellanu and. that the at:eTlant c‘J_mf;e@ the |
Register, .However,. when Fcnstablo rormcs sub equentlv cbeckem
the Register,heiobsexv:d that the. aﬂpellant hac omltted to
enter the serial mumber of the}fi;eazg for which he slgnea;
The evidence,reyeals_f;aththeJhapﬁingf9ver.by:Forbes_iqnﬁhé.
appellant‘was.the_lagt,time:that”that;fi;ea:m_was_:aqularly -
accounted for. ... | |

It was the & +r_of:Inspe§ﬁ9r_Beg;nald_Gray te make a N
daily check of the firearms and. ammunltLon on the _Eegister;
There.seems to be some., uncertalntv as to mbe_ er_he_diﬁ chec’

the Register on . Avgust 10.  FHe ratracted ﬁlf cv;&ence that he ,

QJ

dié not and then said he 4did. However, on August_ll when he

'C".a

checked he-discovercd that firearm DE77392 was missing and he

observed that entry 1o. 66 {supra) was the last entry in -

relation thereto.  ¥e reported his 4i iscovery to Detective

Inspector Winston Hall on August 22, 1984, Up to this point
therefore, the last accounting, 1§_a¢¢e?tedqnleft the fi#éafm_t
in the hands-of  the appellant. o
- The firsarm vas :_ext encounxerzf in rathér sﬁ?éﬁae.

and uncharacteristic circumstanqe$ﬁ }t one o’ clccP in the
early morning of. ctober 11?_1254, gg?eral mlle. from the.
ElletscngROad=Police Station where tne fllearm belongee,
Constable Carney and two Smec1a¢ Constahlcsqscamuel ley and :

eslie Fullerton were on. root natrol along “frcnch qtreet -
Sranish Town, vhen they saw a man dressed in ﬁ‘aln clo*hes
walking in circumctances that cauSﬂd then to caallence pls.
i-?resence“on.the road.at that tlabQ: ihe “&fson turned out +o be

Boward Richards, the other conwtable vho vas charjed along w1th

this appellant. It transpired that Ric har £ was known to



. -=°'.4'==

rulierton, However? tbc c1rcumstances were ﬁuch that Lhev”
archea 1c aras ana 1q hlS Wa1¢t was Lound revolvez $E7729 -

U monthﬂ and t ree 6avs aftﬁr 1ts dlsann@aranc -w-and in 1t

cne llVG round and one: mrcnt shelle.fnlcharés was. askééztch--
account’ for hla_oossesslon of the J. rearm and the nissing

rounde. As a conueouemce oF the accoﬁnt he gave;'contact;ﬁas _-
nade Wluh the WoLorlsed Patrc1 ﬁlVlmlGR af “]letson ‘Roaé.,
Serqeantﬂclement~Mc, wuhar reswon@eo to +he call ‘and- t@nt'to- -
Spanlsh Town where Cons*able Rlchards, Lhe firearmf llve

ammunltlon ana sneﬁt Shell wcre hané cvaer to him.  Constable.

Rlchards"account of hgv;na beep Lsguen ith_tbe*firearm~and
aﬁrunltlon thrru weeks earlxer wns no t r cted in the Fire-
arms Register; iaken_bo tne Patrol ElJl a; he was cauticned

by Dptbctlvm Ins eﬂtor ”lnston “all to whor Pichards gave the

account that he aﬁ so rowﬁd tne nlrcarm anaftwelve roun’s of .

aﬁ?unlthL froa the a_ ellant who wa;.*hun sumroneé cautloned'

and tolé of Qlc“araqﬁzaccount 11volv1no blm -'The_appellant”
response vas: "Me nuhlend. hlﬁ nu flrearm gah“ 'to;whiéh{
Richardsfretortedz-“Yesf ypuvl nﬂ me- Le fﬁzear“ apé come 1n éi1
barrack:rdomgané’ask?me for“i£ﬁ;g-Bo;hgwer 'then advvseé of
furthéf*inVestigationJto-beﬂmaée;c | |
fﬂThe.appellantgsVdefénﬁe.Wés;giﬁéﬁgbyfway}pf;g;Shqrt,“~

unsworn ‘statement:

TR no time dl T receive: the Llrearwl

of which I was charged. Mpl*her aid I

. igsue” the_ same firearm; legal or
'4_,;L;1lléaal 31nce 1ukwas not p; dutv.

This3follbwédﬂaﬁoﬁfthéié%ér;ruliﬁg}Of;a-nOﬁCéée
- submisiion by his def enece attornev iy 4?;ﬂiiliam$e~~

The defence of ¥ owaré Plcharﬁsg staéed,ih five_linesLi
iappears;alécﬁto hav%' been by wav ‘of an unswoxn statement
_AAcccrdinqug'nothing.saldﬁbyghlm ould he rerarded as pre=.

judicing the appellant.




The twe Grounds of Appeal file

i, That tEe.llenbﬁ
oo oo should hawve. upheld

g are as feollows:

mesident llagistrate
4 the no-case

ubm1551on o1 behal* of the Anpilcant°

2. -het the verdict
weeccannot beusuprort

In support.of Gro
submitted that th
- evidence against

is unreascnab’e and
ed bv the evidence.
unds 1 & 2, it is .

= cnly Mater¢al

the applicant are -,

{2} - That he had oprortunity -

to take the
received i

Ak) - Phat the. ssa
allaeged th

gun, he having
v from Cpl. Forbes.

cond accused.
at he received the

cogun from the appnlicant.

Yaterial evidence
on bhecause othars
:nities to taks th
said thet the gun
- possession 0f tha
anyone say him wri

tar
uShff cient welicht .
ral

nnot ‘ha believad
Huvehai stories as

~the:gun.¥.
However, the actual submission
of “the appellant’s: defence for brevitv.

evidence-of Constablz Forbes: that the. an

111 ev1&encm

st the uwglacar* as the co—accused

{a) ‘cannct be relied.
had sirilar cpportu-
e gurn. It cannct be
was sclelv in the
aonlicant nor . that
th it., '

ihy must not be given
te urhoeld =z case

P

d -in the light of his

s to how he received

s ' rivailled the statement
Lfter recounting: the -

pallant 51ared for. ths.

return of the firscarr but cmitted to enter the. serial number. -

the' evidence of Inspector Gray and.-the evidence as to the recovery

of the fireamm,lir. Chuck found himself

akle only . to-submits.

“Thc nesident: Haqlrtra te should have .
_upheld the:no-case submission.. The
only. evzcepce in support of the

conviction iz that Andersén raceived

the firearm from Constable Forbes
‘and so Had opnortunity to take. dit.”

There were nc findincgs of fact.

ané what i's more certain, £indings of “fac

in Ffavour of the .appeliant

t by the learned Residant

Magistrate are ‘fatal to ¥r. Chuck's submission.  Having seen the

witness Coastable Forbes as wéell asz tho

entrv Ho. 65 in the Fire-



e

uﬂﬁSRengte*g he accem*edtfhe'evidéﬁce5o¢-CdnfLable-FOrbes that

‘he did ‘hand over the firearm. to the appgllanu on Auguat ,“198
that the ﬁppellant made the crltlca entry, t at the flrcarm was -

not 1ssned to anycnc'glse and ? thc ﬂlrearm was m1551nu whcn

Inspector Grav nade his check on Auﬁuat 110 Fuxther.heasoeC1ii«

”callyLIejeC' -d ‘the a llantﬁs defence cnat ue _t no ﬁlme

recéived the firearm £1om Conﬂtable For@ea T;The flpdlnﬂs of
fact arc fror the prosécutlon-s-case;a-'lt stood at the closc of

that case and no argument héé'béeﬁ?aQVancea'to*dlscredltathose.'

‘facts. At the end of the day those TEcks rgnalnec unlmaeached,-'

Rather than advancing n"’ev1eept1ﬁl chﬁllﬁn@cg whlch he wQs not

6&1i@éd'tb5icékthe’ﬁﬁnéllant 516 nCeﬁ;almﬁ if from the ﬂaseo;i

'&ccorclng to him hé had hac no anOlVEaGnﬁ P:th thzu flrearr 1n

the linec of duty or otherw1sec'T-1v then should the v1aenceaof
Constable Forbes and the en’e:.rw in the R eoi ter of Augugt 9 be
rejected simply becausé-suchfafcourse'WGula reéouﬁa-to-the
benefit of the appellant Théﬁaisfce tuiulm nﬁtiwﬁaﬁ.trials.are-
for nor would such & course bE_EOhéonant_w Th .hc requlrements of
justice. _

In the result Counséi fdrsthe Crov&'waSZhdt'éalléd3upbn
and the apneal was diemissed as statcd eﬂ“llcr

However, befcre partinc With-thefcase we'wish to édvert
to the unfortunate circumstances which oceasicned the &elav in
the hearing of this appeal. - ﬁ'agpeérs-from-the'rechGStthat the.
co-accused Howard Richa rds gave vcrbﬁﬁ ﬁotiée of-éDcea1 afathe'

concluzion of the day's ?race@ Sings ond theroa*ter the - notes of

evidence werg »Y emaheﬁffcr’hiS'appeal;;*Then'cn_OCtober 356, 1985,

the avpellant from the écnfiﬁeé o¢3the:3t3'Ca£hérine:District'

Prison gave written notice of apnea? whlcb bears-bhe seal" of the
RPesident Magistrate®s court for Klngston;nut ne Cate as teo wien
it was received at that'Coﬁrﬁg fEﬁt"Richérés &iéfhét:bursﬁe“his'

appeal and the Resident [lagistrate ‘was unaware of this anoellant“




.apreal..  Indeed, .neither was the Registrar of this Cecurt un;il
after{the;recei@t_of an undatel,and notétocmclear ;ette:_on

diay €,.1986. Thereafter, that cfficer meved with g,mmenéablgz_
alacrityv to bring thce appellant’s case to the Court?guattentiopg

to the extent of issuing a writ teo bring hin before the. Court

so_he coulé be coffered bail on June 5, 193¢, in advance of the

receipt of the necessary records from the lcarned Resident

Magistrate,who hv then was staticned in the parish cf Manchester.

As it transpired, nad he not. appealed, the arpellant’'s sentence

o

w3

would have been served bv the time the records were. received.to
enable the appeal to be dealt with on July 31, 193¢. Hence the

course . adopted recarding-the sentence.

n]




