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IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NO. 230/87 v s

BEFORE: THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON. MR. JUSTICE DOWNER, J.A. :
THE HON. MR. JUSTICE GORDON, J.A. (Ag.) :

REGINA
v

AINSWORTH CHARLTON (C Y

Application for leave to appeal

Miss V. Grant for the Crown

December 13, 1988

WRIGHT, J.A.:

This application for leave to appeal agafnsf conviction and
sentence was first on the list of cases set down for hearing for the
week commencing December 12, 1988. However, when The case was called
on there was no representative for the applicant and just as the Court
was about to dismiss the application for want of prosecution,

Mr. K.D. Knight who with Mr. D. Saddler had represented the applicant

at the trial entered and announced that he appeared for the applicant

but that he was applying for the case to be taken out of The list.

Asked for his reason, he stated that he had been engaged in other
activities and had neither read the transcript nor prepared his presenta-
+ion. He was told that his application could not be granted bui that

the case would be heard the next day.

On the next day the Court continued with the list of cases
including one argued by Mr. Howard Hamiiton, Q.C. Just as Mr. Hami tfon
was about to leave the Court at the conclusion of his case he advised

the Court that he had just been handed a note requesting him fo apologize



':for Mr. Knighf's |Ilness bu? Tha? he was nof requesfed To make any
_apptlcaflon. The CourT conSidered Thls s;?uaf;on unaccepfabie and

'Tinasmuch as The applzcafion was who!ly unmer|+0r1ous, proceeded To d|s~

B ‘miss The applnca?non, dhr;'_--'°

The apol:can? had been cothcfed on December 18 1987 a+ a .f

safrlng of +he Gun Cour+ on an ;ndtc+men+ conTaln:ng Two counfs vuz
'lllegal Possessnon of Flrearm and Robbery WITh Aggrava+|on and senfenced

. To lmprisonmenf af hard !abour for +hree years and f:ve years, respec‘hvely°

As [+ Transptred The applicanT whose moTher‘ls a corporal of '

”7:'potice _1s an adJosnlng nelghbour cf The v;c+|m, M:ss DonneTT Daley of a

ST CaTherlne address. Mnss Daley, 3 hlqgler, was reTurn.rg home aT some

'”:T!me af+er 10 OO p m. on chober 10 1987 when on near:no her verandah

'-__she heard foofsfeps behtnd her and when she Iooked she saw rhree men

She dld no+ recogn:se any of Themg Her efforTs To geT -esade her house

| and SO shuf Them ouf was frusfrafed when Two of Them craobed her, one

- of whom said “You arerfhe htggier woman, lS yuh a cowe fo _and.aT the

. .Same ?1me one of +hem fsred a sho? from'a gun |n hIS nano° The.o+her
o was armed WETh a kn|fe._ The bul{e+ Ief+ :Ts mark zn The ce.. ng of the

-..house._r

They enfered +he house and ordered her +o hand over a!i The monev

_ushe had In The process They robbed her of goods and money To The vaiue

' of $13 OOO 00 f ln The meanftme +hey wreaked Thelr savagery on such

occupanfs of ?he house as They encounfered The v1cfnm s mother was

'r_kncked To The ftoor aﬁd VlVienne Brown, a hefper, wes kacked tn The face
. by one of The Two who enTered The house,n BuT *he door had been ¥e{+ opeﬂ:
h.and by fhe IlghT from fhe Isvnng room and The moonlighf Vlv:ewn Browr
"”.recogntsed +he Thlrd person s*andlng on The verandah | He was The e
' appilcan# who Ilved nex+ door and had qu:Te offen eafen in Thelr house
e:as ;f he were a member of The famllye; He d d nof enTer Tbe nouse. h |

'-; ,Msss Brown evenfually made her escape Through 2 back door. Havrng acromw;

ptished +he|r mISS|On The ;nfruders fied The scene Ieav:ng MISS Daley

':_bound and :n one lasf defian+ show of force fired a shof as They fled.
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A repor? was made to Corporai Kennefh Pof+|nger at the Rlversdate
Police STETIOH and he wenf in search of The app!lcanT whom he knew as
“Hople" On OcTober 13 he accosfed The appl:can? aT Troda, |nformed h:m
of the report and accompanied him To hls home where he carried ouT a
search. Among arflcles Taken from fhe house was a conTalner wlfh sknn
cream whlch Mtss Daley idenT;fled as belng among 1+ems sfoEen from her
_house on the nnghf of Oc+ober 10 She |denftf|ed it by a damage caused
by a shoe heel because of which she could not se!l it and had begun
using lT The appllcan? cIalmed rf |
While The appiacanf was in cus?ody,hls mofher aiong w;+h other
police officers visited the sTaTnon and ?he moTher was ailowed To speak
with him in fhe cell. Affer haT +he applacan+ indlcafed To ConsTabIe
Leroy Taytor, The snvesflgaflng offacer, that he wanfed +o Tell him where
"+the things dem deh" and To Take hlm there. CauTtoned by Consfabie Taylor
he further said -
¥|s mi and a bwoy name Delroy and another man
from Belirock out Three Miles :in Kingston go up
a Dohnett yard. Delroy have di gun; him borrow
it from a bwoy name:Cougar from Tower Hill and
dem onty give mt five hundred dollars and mi
tek it buy one red travel fox shoes. Di shoes:
up a mi yard and the things are at Delroy house
now and mi can carry yuh go there go show yuh
them,"
However, the frip fo Delroy's house ended instead at the applicant's
mother's house. Questioned about the deception he replied ~
"Mi jus carry yuh come a mi mother yard, mi
na'ah badder carry yuh:a Bellrock go show
yuh nowhere. '
The reason for the volte-face was noT glven buT it may be of some
significance that affer he had made The dlsclosure and hls mother was
made aware of it she had been permtf?ed-?o speak to him before she Ieff
the station,
_The defence advanced by the now famous unsworn statement was

that at the material time he was at work aT 118 Hagley Park Poad and he

called one wu+ness in suppor+ of h|s defence.
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ln e very carefu! and painsfaktng summa?uon covering 26 page

.Smifh J conSIdered afl The relevanf aspecfs of The case warnlng hlmself
E.ln so do:na uf The danqers of Vlsuai ldenTlficaflon.' He drew attention

| :__fo The facf Thaf The |nvolvemenf of ?he appl}canT was confirmed: by -

-(a);_Vlsuai 'denth:ca+|on by V;v:enne Brown
";(bi_;The con?arner wnfh The skfn cream,

- e(c){ The aﬁmisSIOn Dv The appficanf

. None - of These had been dlso!aced or rendered unrellab:e ond The verdlcT
o based upon such ev1dence remalns ln fhe end unassailab!e We are In com-
. piefe agreemcnf quh The veraucT As for The senfenceSrTHcy are so.

' ien:cn+ as an +o aTTracf any complatnT

: For These reasons, we dtsmtssed The appl:caflon ard dlreCTed that

'e“*he SenTences shcuid run frem The dafe of COﬂViCTIOﬂ




