”igSUPnsmz cown: CRIM&&AL A?vEAL & ?/8&

'- wa1TE J 34053-;f

| Eﬁ:éz_% e

ComwommE COU? a” APPﬁAL

"7:8Q3§j7:The Ezon° M' Tust;ce Ca;berry J A e
. The Hor. Mr. Justice White, J.A._rc;-'”
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'.fﬂlss Joaa ?ovner for Crcwn fﬁ-*

At _he hearlng of thlS appeal by Albert Thorpe aga1nst h1s

conv1cL10n Lo" marders th? COLVt o*encad ieave Lor MroﬂKnlght tc argae a ; :.5; ;-~

f”SﬂPbléﬁentarYﬁgrdunﬁ It wasﬂ““f

'"ffﬁ;;(aj f The 1e“rnad trla* Gud ge falled to 1eave theff{
B 3ﬂjjlssue of seltndefemce to the Jury,;u L

_”*he falled to dire et ef 'ry on provocatlon,
o both ISSLQS haanc arlsen nqturally on’ the
'ev1dencee - T

gt
RN

,f;These were the only p01nts taken on aﬁﬂeal althougb the or1g1na¢ grounds

ijere 1n Lhe'u&ually Mide *erms of mlscarrlage of Justlce and Tnsu££1c1ent

'  evi&énceﬂto arrant.arcoﬂv1ct10n;,;“

At aace 215 1n tﬁe summzn**uugfhéfiééfﬁéd tfié1fjﬁdgé}éﬂ?iSééffﬂ

-:the 3ur3 aa LOlLOWSa_ 




' '_1'3-.1ssu.e.s- of 'se.

.;fleld tenﬂ¢ng hls goatsaon the:above—mentloned:dat_
.; Dass1ng by'on the ﬂuabl.Road”
””;;w1tness xauqd & curve ﬁn the roadygbut;-
':{ back and tbcn he saw fne
 ' two pedestrlans wé?e Lhen.approachlna eaéb}other, :
T phfasc; tﬁé w1tness told |
':fthem buck-ub.at one- spctg_' He sala fhe aeceased

 the eHS?l,ng-.r'conversat;qn

”You need also to be satlg;led b;'the prosecutlon that'f  ~“:

How, in this: caaeg therc

e € 'no area of provocation to
*fbe consz.de*ed° _;- FT T e

{};The prosecuulon also has to satlsfy you that the
_faccuaed man 'did ‘the act, if you accept it, wi *thout REy
Coany clawfal 3ust1flcat101 or -excusé; that 13, ‘that he ﬁw,_u-
CLmas not act¢1g in selfmaefence,_ Slmllarly9 in th;s_'ff'j ._
_:fcasu there 15 no - ev1dence to: Support any. act . of self- il i
- defence; ‘so ‘you will not. conslder*”hato*~ elx—defenC’?”-f=-"
”' coes not arlsé in thls casea_ :

e juL¢C tqerchVe w1tndraw fron tba Juty the con31deratlon of tbe

_ rovocatlon. 3“' '

-;fAt”lSSue 1n:thls case was wh@tner'there arose a duty on thﬁ S :

’*'Judae to puufuhese 1ssues to tbe Juryg 1f there was_scme evxdchﬁ to

: support thevn9 regardlesa oF the defence actually put forward whEﬂ the

'-3dbfence nnt fsrward (of allbl) was 1ot merely 1ncon51steﬂt w1th but frf  _fﬂ'ffﬁff:"

ffmltness es; Sydney James and Thomas Neisan, Accordlng*to Sydney Ja.aes9

- f_farmer llVlng at “ndeavour 1n tbe parlsh_of.St,'James whlle he was 1n hlsff”fT'

gaw the dechase& [

'"}The deceased Went out’ of the 51gh of:the

appnlianf ~ e ST
S C0m11¢ from the oppcsite dlrectxona, The 

Inﬁhls plcturesque

.karrlson J__még )gzand a'jury9 that the tuo of

s: set out verbatlm\f'om:the transcrlpt at pages

”“f“Q; }_} What dld Duhaney sayrrf"

f'ﬁé-f- Duhaney says_?vuh not x=ro:r.1:1.g asay_w1th my herb th s mornlng

_whlle he saw h_a coming S

'”Duhaney, f1 st svoke and”ff 3f'T




oG, pid the accused: man rhp1y7

 iHe sald ‘Is not yours - and Duhaney say,;'Yuh nah
;gOJWhe w1d 1t thls mornln ;5g:--., :

R *Yes.--

-uhaney comlng up to hl&a and Lhe accused IS
rever51ng bacan. et : —_— Gihe il

Q Yes-: . f.

'A,afg. hnd after hlm rcvevs1nv back hlm say-— beg paréon to
_the “Justice and to thé court and ‘to the learned mén ="
-’I w1¢1 shoot out you"'bloodclot‘hw :

g

Fho sald that?'ﬁn" .-

f}ﬁ&;; : Thetaccusedfxz”"
35-&; _ And Jhim: stenplng backwards same’ way, and DLhaney

oo S " lgoing up to hiz, and him jast pull from a blue bag
' ‘-u;;_:.".\rr')—:.,é AR 111{52 thls s EeDo D

HIS'L‘O“.DSHIE';_ Pul]_ Whﬂt”

WI"‘NESS L And him Just flre ..he flrst shot
“shot" clearly;.but the' other four go’ ‘OfE ‘straight
behlnd one another clearly,-and I just ‘hide myself
“bécause the ‘gun’ ‘Have no:friend when it fa.re9 ‘g0 I
Just hlde myseT’ L

'L.era_j. Why you hlde yoursei

fAé-;: Eccause 1 ’frald of Lt and I didn t have anytﬁlng
U fiore Chan my LL L

CLT:Q;Sf' nght. ‘%w9 aftar you" beard thoqe explosions dl&
: anything happeq to Duhaﬂey° R

3 5{$3';;; Yes9 51r“; Duhaney fe11 on the.grouﬁé.J : _.; ff'
:u¥50{_; _ Uhat dld you do Gfiar T‘uﬂlane.}’ fell on the ground?.i;”:
; _£;1; Well, after Duhaney xell on the ground he looh on?tﬁg. _
U U gumy _ R w o R R
> f Q = Uholook on thé"..éﬁa'o s :

:T#AQE?"v i 1ook on the. gun “and hlm mek to sbub it back-x“ﬁﬁ*
Ce but 1t look 1ike it too hot .suh e e e

IS LORDSH:{P:-'”_ ind do ?.»;1_1’:;}_1_:_?




' WITNESS 'Him Took on it after him give Duahney
the f;we shot, anc’a hm ﬂl mek fi chab. it dowm.

: d:g_d he have anythz.ng" w:;.th

. the road;

' ab ut four mlnutes, 'AL.th:LS time

| ::rough and 1oud 'talk:mg between the*"__:

o _--'_fthey were about two and a half yards om each other. Under cross—e::am:matn.on’_.';_"_%;:




he was eskeé ’So o and 2 helr ards ewayg whet happened9“ He replied; .

 "The de&a&d steppmg up’ nearer to the accused 5 - and said;."you nah go

'-way w1d me thlngs.thls'morﬁxna- : Pe in fact sele thls leudlyg_;Fﬁrther,w
-appellant -~ e =
the deceaeed was ClenE dawn.on“ ‘the /- -while'the latter was going
back..

Some of tﬁe queetlons in’ crcee exanlnatlon sough; to" flnd ot

.'the general behavlaur of! the deceesed on the fateful mornln . Prom the

time that the deceased Was 901n¢ ui to the eppellent9 the deceased had

his machette by his 51dee He d1d no; et eny tlme hold it up9 nor d1d he

‘at any time E“lﬂt 1t at the eppellento--

ThlS is ae-epnrcprlate OlPt =t Whlch to mentlon thet when -

'-.Sydney Jeme" flrst sav the deceesed on thﬂt mornlng, hlS taee eppeerea to .

- he vexedf__but'when-he seu ﬁlm retuxelnp end approachlng the appellant S

his  face, | Just look ordlnery.. Cefte11uy, when they were epproachlno
each other the'deteased.was'?justfwalking'normelly",iéﬂis'cutless.Wasrat"

Shisesidasc o L A s

Apert from tﬁe appellant telllng the deceased thet ¢the herbs

-(ﬁresumLUL ganja) ;- "Is not yours » aL & 1ater 901nt in the aluercetlon

" the' appellant reportedly reqqested ”Eese ne up no mano. “Even. after these'-

words Lhe deceased repeated You neh go whey th1° mornlng Twith my herbs R

o Even then9 the deceased Stlll holdxng tbe machete at his 51de wvas: stepplnv

“up to the;eppellantTWho-WESfstixl*steppinguback;F&ThefdeCeesed»did!net'act

.....

1”threefeﬁingey'ihyanyiwey; Be nelther polnted his flnger at the—appellant

'nor did he ‘wave the machete at the epaellantaf The deceased: dld not demend

appcllanT

-_rthat the ,&ni give hlm the herw OF, he ﬁ@uld chop hlm up _ B ﬁé Q;:m':

Gn the other handJ as dlscloseé by the extrect of the evzdence

”-the appellent told the deceaeed Pﬁ -14__sheot you : ;;;hyen,explet;geﬁ;
_ -They were. then abcut two 'and ‘a paif yeLdefrom'eech'other;:fTh' evi&Ente':*"

1tdoes-not 1sclose over whaL eaplo?im re. dlstance they hed moved 51nce

:Lfirs+ they retg bonethelessg 1n the eorés of‘S dney James,_ﬂ“nd hc Jrew -

e

SARe tiMe oees e 2nd flred ”_ At-this txme-thejappellent.hed both'feet-on-'



'sfﬂfthe"oround while ean1ng~backs

”'. deceased cotiing towards him'_

The mgchete was'éowns and: he draw so'fas+g”-”f”

'¥; and_stop hlﬂahe-cbuldﬂ- et'nearzto.h1m05 'Accordlng”to'thls wztvess

”-;-“Hecflred five ohOtS; one flrst ana Four aftera”_ There was no ta¢k1ng -

.  ffafter *hat;.jThe eceaoed xell

WhengthlstwmtneSS Wentfend;lﬁdkgé_étftﬁecde¢éaééd§,he;séiﬁ-ﬁé_ﬁQ}.;.b'-'

Strl

”3 onan Yalla9 a Lealsterhc mealcal practltloner,'was called:ﬁi.~*”

 ,}to glve:evzdence for the:'defenceo _Qe'nad'performed the post-mortem o

~:exam1nat1ﬂn'on thc-body on the 26th :T:ﬁf”” : ;nearlyjlirégy 'af£ér

-:.‘death° 'The Uocto"-found an abraszon over the-left parleta1~¢réé;5£ﬁefé'ui;¢ fJ7-

4 fwas-a -entrance wound behlnd the 1c£t_mast01d area°-there~was{an;"

'fﬁwound 1n”front_of_the rlght temnoral areag theregwas an entrance wound on

'_;fentry _Oundfto the left of the stozu ‘ar ea was correspondent w1th the ST

' thh flrst ;ntry wounﬂ itfwas hls oplnlon:tha+-the entry woun&?to the

 :”f1eft_masco1d

testzflec thatKat nbout ,630 a m;; uh che.day;lq questlong wh;le he W&S::_x.




. at hlS farm9 the deceased came o nuz, Vhen the deceased came he looked

1 vexed._' .spokef The eeceas left thc tarm and went towards the ;‘1

Qua51 Road -”he witness fsllowed behlnd hlm; end after passing 2 curve

1n the rcae hc saw thc decensed Qnd the appellant, whom he called Tazl'

¥

standlng . Fe heard ‘the deceaced say He ES f1 dead fi mi rlGﬁte

Accordlng tc hlm,_'TeJ.lg had 1n hlc heni shlne tﬁlng wnlcb he kad taken

from under hls arm.r He Sald that ne beard a’ lOud noise; o_he-ran.eway;

He went to the pollce statlon whele be made 2 report. Gnder c;os 7'

,'- examlnatlﬁnr he sald he dld 1ot hedr tbe deceas=d u51n0 any bad vords,.

':_,, ;

All he hearc hlm say wes he weuldedlc for hls rlght°$ ﬁe d1d look vexed .

‘he did h : machete 1n his Lef*.see-,: He held the machete eown at h1s
7351de.; He.deeudstrated how He saﬁ the *ssellant holdlng the shlne thlng
.ﬁln one hcﬁd ‘ane the manure bag vhicn 11e rad under hls arn,; The transcrlpt .
:;recores ?ls.d scrlptlon of the scenc thu A _“The man stend ep 80 wlth the
dmachete-end fhe ncxt man 1n front cf_h;:;. Hlm hold hlm hand se,_end-the”
;g;next man have hlm hard set 309 and blm hexd fl hlh down so._d (1ed1cat1ng)
J;At that tWQe.tEes were about four feet asay from each other;- Thls w1tness

"Lsald he dld not hear deceased meke %:) denend, nsr dl” he see the deceesee

e'walk towsads the appellent._ he 1tereted that wben he flrst saw themﬂthey

were stand1ng,_;acing each ﬁthe : It was efter be heara the louc talklng

"g by the deceasee_thet ne heerd the souvd llke e gLn,,:-s

_A-he was arrested sy De“ectwve Actlng CorporaJ Cllve Rsrrlson

on the ebcrae GL murder end cautlon ;L appellant reportedlﬂ reslved

_:”A nuh me kl&l Tloydle slr, m; dld den a m1 mother yard_'; Thig wag

- ..l

' fact the de ence. whlch vas run at ﬁhe t'f‘lal9 not only ss presented to the

'ﬂ_Crownfw1tness :_by cross-examinatlonq Du also by tbe unswcrn sLatemept o

1,wh1ch the eppeelant gave°; In ptrsuance er thet defence9 1t wes ettempted

T .-‘

. by cross“examlnatlon ‘to show Lhat de :y Jemes and Thsmes Nelson_dzd not

at all see tbe appellant on- the fateiul day. It was suggested thet the _

'vantage 901nt where the flrst sazd ne was, dld not enable hlm to make out

-'the per501 ‘whw shot the ieceased ;in £0 far as Nelson wes concerped 1;
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The hEadnote‘to'Abraham’s:case reads:

‘”bﬁ drfendaﬂt was charpec w1th caualnc grleqous bodlly s
‘harm with intent, contrary: tc sectlon 18 "of the foences SR

-against- the Person Act 1861, - He raised the plea of self-

“defence.  ‘The judee dlrectec the jury zs to the onus and™
.. standard of groof general}y ‘and .gave an: lndlcatlon of the
_nzture of the plea of self-defence but Be gave no express v

direction that, when z plea of self-defence was raised,

~ the onus of preof lay upon the Crown to disprove the jlea.

.The jury found the defcndant not . .guilty of the: offence

charged but gu1lty of thé leasser offence of causing o

grlevous bodlly harms contrary to seﬂtlon 20 of the Act cx Do

1861 T E A2 h e

“On aapeal'by the L&f&pdqnt= o ,
Held, allowing the appeal, ;hat 4 plea of self defence was
A 1ea of hot guilty and it could not prOﬁerly be régarded
. as a_ defence to a charge of ‘criminal assault and, ia his
“girection to the Jury thé-*udre Hust make/ﬁéifectly clear
~that it wes. for the cr vm to destroy the plea. and ot Fcr
- ‘the defence to establish it accordingly, since thz jury
" ..voo.. oocould have been left in dcubt as_to where the burden lay
o " on the issue of self-défence and the judpe had not directed’
~ the. .jury as to what might constitute an unlawful . assault _..'
under Section 20 of ‘the Offencés against the Pérson Act Y

1861, the conviction would be guashed.” .

“The'ghort facts'in thecase arevstmmarized at-page 1272 .of the judgment::
. ve.. on hugust 18, 1572, there was a building strike, '
'The defendant and 2 Mr. ‘Armourswere both officials im . -
the Construction and ‘Allied Trades Union, and the * 7%
:'uaefendant was, as we understanc; z2lso: chalrmaq of 1ts
"local Plcketlﬂg ‘Committee.” In the ‘course of their’
ctrade unlon activities. these two men went to a bulldlng
_31t° at Little SuttonS pear Wllesmére Port. The foreman '
. .in charge, a Mr.. Wright$ was b4, years of age. and ;here :
“werk -2 joingr there, 2 Mr. Feil, ‘and” a Tabourer: Fr. Wright
. .-Was.not, T ereIV.a,suﬁerv1SO? he was . a working &oreman,;t »
" 'When ‘the two trade’ union officisls arrived on the scene;
AR was worqua with a sﬁswglon The two off1C1als told him -
“fwno ‘they were ‘and" they tried tc persuads him to stop working ©
~..on the site, but he was a man of spirit ap pparently for he
._dld not take’ klndly to rhe quﬂpnstlon,13He was then 1nformuc
by. the officials that if he did not accede, pickets woyld be .
Carriving that afterncon;. Thereupon, ‘according to the. Crownts”
.ooCase,, he: ralsed the shovel which he was. ‘already holding ﬁi
- pushed it ‘towards the défendant, saying something to the Y
o effeet that he was not intlmudatea by .any threats of pickets
R " arriving.  The defendant then sz2id” somethlnc to Bim Tike: 0
L Doq t. talk 5111y, an old man- llke you.

ﬁﬁmhpﬁ (thzs is- the Crowp s cas:} the defendant p;ckeL up 2
"éwfoat spirit level and swunu It ar My, Weight o striking him
.2 blow which na.ught him on the left side of his back and
3c¢uscc him o £all to his knees. When later exsmined it was”

‘15533:}”'_: - 1lfOLﬂd that -he had no.less’ chan five-broken ribs .and in con-

-sequpﬂce 2 ﬂunctured 1u1~ Uhlle Wé was still ‘on his knees

‘e . +

(LR L e Foo



?hLo;Nellg the Joa_ners s;w cﬁat the~defeneant was 1&3 e L
' : ion ‘officials =~
”ﬂeﬁenaanb i

e;?ractureliw
Heq_sserted

e relevant passage rom”Winhs T.J..

?defenc9°' unfcrtunatelv Laﬂre 1s sometlmes a regrettable_
habit: f referrlnp tO' :' ';~” mple,” he defeﬁce 05“

' self-defence. vhere a judg the® * Or.
* guasi-error of referrin mtc sue n_ xplanati';s;as}__,f_, 

t ie particularly isporcen
hich suleces o“make it

:n*varﬁlc*;fjfk'ﬁﬁ "
There are 1any cases where the facte .
Ltself ana tne}framexcrk of the:

entltlaﬁ to use sucn force as Wﬁs'?easonably thouﬁht'to bb necessafy to




“the deceased,'vis a*v1é tné“movémhpts of the aﬁpsl1ant,sgiéffhis;enqulrys
those Wit aessgéJinslsted ﬁna; aﬂd?t from ho;dlng the ngchéte at ﬁiS'Si&és- 
_'éna usi né wérm;”laylnp 2 ueclded Clalm £ hls property Whlch.thQ ¢ppellant
had 1"f > bag,  the deceasbd dlﬂ Bt .’; édten tHe anpellant much 1ﬂss o
f: strlke.ﬂf.Hiﬁ;.:lhxs waa the llne Sf évwﬁment addressed to us py-'whﬁf.ﬁ
Mlés JOYﬁE” £;£ the Crownq who 1t~r“ted Lh@t there were no’ acticrs or

1 Wo*ds ot tn ccounts rrlvan py tﬁo 1tnesses h ch cou16 have caLs

the ‘accuged to reasonably ap?rahcnd the Zmminence of attack cn aih,. The

Lhe gun =imu1taneouslv'"s he

"roanea tha”d“ceased 1n hls tracks,_and

- call‘f5

deceased s ronarks ?Vnu have to sbooL me toéay > and “I have to dlﬁ for

"Row'cleariy that“he was noL d¢sp1a§1na“any hGStllE an&

thr° ten1n?2bbbav1our Lowards the aﬂnellant, Miss Joyner arfued that in

; nce oz'any ev1dence of ar atnack the 1ssue of s;lf—dbfencb could

-’
§

' nbt-arise;? Lr. Ln1ght replﬁad that for the deceased armed ”1th a machete,

to gdvance on the accused clalmlns what ne asserted was hls9 rzlsed 3 -

reasonable u:nl,renenswn of an attack tﬁcugn_the accused Had ubwer ;aﬂd

509 b'llt ha 11 do-::



I'Mr;-ﬁnigﬁ further urgeé that his arguments are strunOtHencd

by tha Judgﬂcr* of the fngxlsh Conr“ oz Afpcal (Crlmlﬂal D1v1°10m) in

| ;'Derek'Bentcn onnlck {1977] 66 Cra'nyL,_Ro 266"“The-headnqte:;eads_w—.Tff'”'

‘mbe ¢¢sug of selr—defe1c" shonid be Ieft to thG Jury fﬁ o
j_“when thﬂre is EV1dence ‘suf 1c1antly strong to raise
e prlma fac id case of self-dsfénce if it is accepted i .

T To invite the Jury o con31dcr self—defence upon’ evi~ L
o odenee’ whick doas noL rcgcn tﬂ;u stgnd?rﬂ isto- 1nv1ta;:-
-ﬂﬁsneculatlona-.'- N g i

The anpellant Was' charocc on’ two counts cf wounding_f-~if°""“””'
Cowrith lntentu_ The'proscc¢hlon case was that he had - oo
- stabbed his two victims: ohE ¥ railway station late’ one'ﬂﬂf*”””' '
‘might. His defence was at first ome of mistaken
S = - ddentity; his solicitorsh av1n~ ‘served notice of allbl
e o .=..'-~aursuant to secticn 1l of ‘the Ciiminal Justlce Aet 1967, T
0 Ar-the end of one of the victin's evidemcs in chief the ¢
'trlal,duoge Suggﬂst~d that 1&eng1f1cat10n was the' only: '
- issues . Then: for the first time the appellant’s: counsel _
‘_]aubmltted that self-defence wag ‘also an"ssue,_ The trlal
;ZJLdpe overruled that sunmlsoion ‘and An summing-up. told
s * ne Jury tﬁat the IEqSO why he refused to let the issue L
0 E6 them was. because tha appllcaqt 8 _
"{ eef nce was: am 311b1-?u was mot at the scéne of the crinz. S
. The jury. conv1cted ‘the 1vpe11ant of anlawful woundlﬂﬁo S
'.f"3On ‘appeal that the judge kad: wrongly. dlsallowed the 1ssnc
e oalfwdefence to go to thy jury,ﬁ

wwlc&ﬁtha* the re: may be evxdence of.self—defence ew :

though & defendant asserts he was not prgsent when. thﬂ
: j5a11eced offence occurreéf thusy in 'so. far as. the’ Judoe

e oids the Jury the' contrﬁ?y, he was in: errcr9 aut.ln vh
-f;pnauure ‘of things ‘it would require tobe Fa1r1y cogent

‘evidencey when the best’ ‘availeble: w1tness disables hlmr

o self by hiis a1lbl from sup 3ort1ng iy accordlnglyk}the -

‘otrial judge was right to exclude the issue of - self”ﬁu:enc; g
Cen tﬁe'ground'that At was not ralsed bjw_he evidence of .
_;the prosecution wztnesse5'~~ it was an 1mp0551b1e dcfance -
@nd the appedl: aaalnsc COHVlCulon on, both counts must be -j;‘~3
"alsmlssedg.» L g : : - '

Stephenson 1.7 -_joas;éraﬁea-zjag e 2651

-”ooo,n,..,counsei ‘were unable o fcfer us tc aRV,Z'
Jauthority: where the defence raised and the defence
'-]pxcluded were not merely 1.con51stent 1156 provo~--_ .
gation and: self-defence9 but completely contradlctorgg-.
coooasdns thls cage, U Comnon sense: 1ndeed rebels. agalnst
Callowring defendant to szy on h;s oath "1 was not
f;tnere ‘and did not do it? and. tnrough his- counsel 'I
S didLE but T was actlno in; selfwdefencen Fes ko mlght
- indeed be thought to! confuse Judgmunu and’ hlnder Justlcp
CAf cdunsel Wwere to be encouraged An: the proper. dlsch¢rwe
crrigfl tﬂulr duty. to:do their be¢t to: éensure that thelr ‘clients -
Lodre ot 1mproperly convicEsd, to raise: defepcos 90 comw
'vtnleLely contrary to thez“ 1nstructLons._, Wl




In fact9 the accouﬁt oF t hfacﬁé.of Ponﬁick’s.case 1ndlcate
not Just an altercatlon between h,m and the two.complalnants whe were.
wounded, bat also that they had fo?lowed the appellant, and one had
actually “put 5is,héﬁd§.tdﬂthé'éppéiiéht'Cr.Fﬁutféuf_his'afm°.'_ihat
they were pushiﬁg.ﬁiﬁ,, On appeal9 ;t Was therefore contendeu that the‘
complalﬂaﬂts were the a gressors9 and that the aupellant Was actlno in
reasonzbly necessafy seli~defence when he, stabbed the two men. It was
also pointed out that 1n fact by qu_stlonsrln croné—examlnatlon.:Gnswers
had been receiyed;wﬁich:raiééd'the_issue.of_sglffdefengef;:At_pgge 275
the judgmeﬁt of $te§Hené;ﬁ,ﬁ;J:;f?biﬁfg.Gutﬁiﬁ.-

””he duty cf the prosecutloﬁ too 1egat1vn ‘the- p0341b111L

- that" the stabbings were acts of self-defence’ arose:only
if ‘there was evidence from whichi self-defence: could pro-
perly-be inferred;-until there was-evidence raising that

_;90551b111ty there was nothing for the prosecution: to L
negativa: ~We-are: of the-opinion:-that that. was- the-
position here. - Mr. Blair-Gould could not suggest to- the

. witnesses that if, contrary-tc his instructions, the .
zppellant wielded the knifas ‘he wielded it.in self-defence,
and the evidence did not open the door to any real p0551-
»ility that he so:wielded it or .support a prima facie case
of self=defence:  The ouly-evidence which-could give rise
to the issue: of self-defence was the evidence of Sales.
that the -appellant-and Sege may have thought that Sales
was going to-attack the appellant. Eut Sage did not-con-
firm that evidence; nor of course-did the'appelliant; and
how could:a jury properly find that it was reasonzbly -

. necessary for the appellant tc stab ‘Sales or-Sage at the
‘time when according to their: uncontradicted -evidence,
-supported by-the evidence of -Mrs. Sales and- Vowles gs:to
~hearing ‘screams; he-actually :stabbed them?" -

The forego:ng analycls of the facts was nngage.d in purSuant te the questzon
at page 2659: WWhen is evidence suff1c1ont to rzise an issue, for example,
self-defence, fit to be left to the jury?™ = .

Tn the words of Stephenson L.J., at pago 269 =

“The question is one for the trial judge to answer by -
applying common sense to the evidence in the particular
case,  We do not think it ‘right to go further:im this:

-.case than: to' state-our view that self-defence . should be

_left to the jury when there is -evidence sufficiently -

. 'strong-to raise a prima facie case of self-defence- 1f it
is accepted. . To invite ‘the jury to consider:self-defence
upon evidence which:does not reach this standard would be



: 3.'Slmilarly at tbc 'r 1 n R. v.*

: _14;j;'i:;.-'

e ho invite! sPeculatlon;: It g plaln that there may be
' -‘ev1dence of vself-defenceoven Lhough ‘a defendant: asserfs
‘that he'was:not present, and .in:so-far as the: Judge told
. the jury the contrary;. he was in error, but:in the n uture_
" of things it would require fo be: fairly. cogent: ev1dence9__'
.- when -the best "available witness digables himself by his:
oo alibis ‘romasgpportlng ite We have come to the: conclusion - R P
- that, as iusLEARY WALKER '{supra}) ({1974} LW LR. 1090 7.C. ), o
+'the 'judge was: vlght to exclude the issue on the. gfouﬁ e
o that ditiwas ot ralsedf”y t?e ev1dence of the;prosecutlon. et
T hyitnessy® o : i :

a dress verbatlm o the 3Lry

- by the counsel who abpeared at ths trlal so'that thxs Court does not

know whethor he then mﬂdc any referoﬁce to the 1ssues of selfwde;ence

and/or provocatzono_ No;lcbably, the defence counsel 1n Bonnlck submltted

that apart from the qaestlon of mlstaken:_dentlty whlch the trlal Judge_

 had oplned Wa'ﬁ

he only 1' ue, thare wa” thL 1ssue of self~dcfcnce

_19‘15} 2 K. B' 431 11 Cr,_App R. -

,-136 “the accused throughﬂcrOSSWexaminatLOH of the Croton'wx.tnessess sought

;.'“Hhatever the llne of- d;fence adopted at the trial of 4
_prisoner maybe, wé think that the- Judg"“hould put’ before s
- the jury such questiong. as scem to him to properly ar15°
- .upon the evidence; éven though these questions may mot.
“"have been raised by couﬁselu ‘In the present case’ ‘counsel
o for the appellant. did ‘not rely only,upon the defence of -

“aceident: he 1ndicated ‘¢learly that if that view failed he'-

.. chould ask the jury.to return 2 ‘verdict of manslaughter f”

and not murder9 though tha' dlf;lcalty of putting forward

. ?_thhc alternative defences -may have” acccunted for counsel
' 71 fSaY1ng very llttle about manslaughterﬁ:_;"” :

A.C. l_atkgagg;fah:w
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“although the appellant’s case at the trial was .in.
r‘111:ss%:ance tnat ‘he *had. bosn compelled .tojuse his-
‘weaponiin necessary ‘self~defence - a defence whxchs
dfodt had-been-accepted By the: Jury, would have . =
.resulted in hlS compiete gcqui al - 1t was undouhtedly

"mlpﬁt reasenab1" arise cut:of the ev1dence glven -and
_whﬂch WOuld reduce theorine from: murder to. mauslaughter
- F e Lactuthat a defending counsel ‘does not. stress an.
alternaﬁxva-casa before .the Jury (which he may well fecl
_dE- aifilpult to do without prejudicing the main defence)
. does. ast relieve the Judge froz the duty of diracting the
Cjury te ‘con51der the alternative if there is material
before’ the Jury whlch would JuStlIY a dlrectlon thet thcy
‘should ‘coasidér it." k

Aftcv quotlng from tne Jucgmeqt of Lord Reading L C J,9 in

R. V.. ﬂonser {supra), Lord Slmon cuutloned -

2o avoid 21l .possible: mlsunderstandlngg I would add that
‘this is far from saying that in every trial ‘for murder
< where the accused. pleads not guilty, the judge must
include in his summing-up to” the jury, observations om’
the subject of manslaughter. The p0551b111ty of a ver-~
dict of manslaughter instead of murder arises only wher
_the evidence given before the jury is such as night
satisfy them a5 the Judgcs 'of fact that thé elcments
were present which would reduce the crime to manslaugbter,
‘or at ‘any rate n;oht._rduce a reasonable doubt as to
_ whether this was or was nct the case. Murder by secret
"901son1ng, ‘for example, does not ‘give ‘foom’ “for the defence’
_that owing to provocaticn received the administration of
the poison should be treated as manslaughter.  On the other
.. hand, if the defence tc 2 charge of murder by poiscning was
" that the accused never administered the poison at all, the =
Judge might very well be obli ged to direct the jury on the
alternative view that the administration was accidental, if
the facts proved reasonably admitted this as a possible
intérpretation; even: though the::defence had -not.relied on
the alternatlve,.,--- T L S T N N R

_“In Maﬁ¢ini’s'case9 thé'defeﬁcé,didihot éékffér the reduction of

the crime of ﬁurder to manslaugbfe; At tbe trlal the maln casb set up

on behalfhgf;tbé'a@éﬁsed:wéé}sélffdefénqe;.;@@-this ;}eafly:failed, since
the jury did not accept the accused's story. . At page 219 [p. 12 of A.C.
Report} Lord Simon added these words:

FThe . language of Lord Sankey fin Hoolmlngton v. D.P.E.]
“~doss not assert and doas mot itply that in” overy ‘charge
.. of murder, whatever the circumstancas, the judge ought

to devote part of his SLhn1n0~up to-direzting the jury
on the question of mansiaughter or the jury ought to
consider it. If the evidence before the jury at the-end



;Q}that manslaughter 1s”not & altﬁw1th
_ex v;gs aicase_lg_whlch nu_evlden"

-

ane reason ror tbe.ru1eﬁls tﬁac.on an ndxctment for’
Cpurder it is open - to’ a'gurj'to flnd_a verdlct of ‘either:
- murder or manslaughte but the onus is always on the
. ?prosncutlon to prove tbat the offence amounts to murder
- 1if that verdict is sou'bt,. ”on’the;whale'othhe'evi

'*Dmrecto' of Pub11c ProsecutlonSQ(sunra‘ tho eht 1t rlgbt to direct ‘the

-_Jury on provocaulon as well as, upon tbe abfence on whlch alone:the_aop»llant

.{' ﬂcounse1 had *elled-'- 3engprd islocks
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)

'-Lnatfﬁhc.

)

' céSé', Durlrg the'arg lcnts befc e us; the qucstzon'waa”ralsed whether

":-sev1dence ut Lhat stage the"trial Jua 4 Nﬁhid have had:to rule that there'“:c

'Twasfa-case'tcwansw r;f,But:had the dezence then not calledfény.ev1éence,._f
 3and the appellant ot sald anythiho% we ave of the opinlon tbat Lhe trial
'-Judge Uould h e had to sum up oo the evidence as 1t was at thﬂt stage,-
5:;The consh_cratlc1c ‘to - gulde hlm wcul . ionacly, be found in the-*m..vkus'

'3udgment of the Judicial Ccmmlttee of the Prlvy Counc11 on the adoeal of -

| Lee Chun Chuen v, R. '[41_'9§:3:]_"_ Aj:’c.;_f._z_zf:'_;;'a_t_.zp_a__ge-s -g;z_—ga;s;_,;._{ 1"963_]...;1._"%511 ;..,a.-.

.;73sat'pages¢?9:J

- '“heir Lordshlps;agree th;ﬁ the fallure by the accused fo oo
' testify-to-loss:of self~contrel is:-not fatal to his:
. ezses  R.iwv. Hopper; Kwaku: Hensahiv. Ry Bullard vc;Rﬂa;:-

and R V.. Porritt:were cited.as authorities for that. i+

- Thesez.were all cases din which, as in the present casej« . . -

. the accused was: gutthg'fc"wa d+aceidentior self—defencc.-'

o asiwells as provocation. The: admission: of losg:of: selfny
_ control is bound to weaken, if not to:destroy the.i

-glt stnative defence and the 1aw does not place the accused
;in-a fatal dllemma._: ut this ‘does not mean that the law

* dispenses with evidence of ‘any matérial showing loss of =

_4_-5clfmcontrol It means no morc than that loss of self- j .
- -control can be showm by nforence indtead of by direct ¢ n ES
. evidence.; The facts.can speaik for themselves,. and if they L
:3'5 coest a 90551b1e Toss of oel;«control “d jury would be ?“- e
",Lentltlod te disregard even an.express -denial of loss of

" Utemper, eéspecially when the nature of the main’ ‘defence - _
... weuld account. for the fa_sehoo&,, _An accused -is not to.b¢_ .

”covvlcted ‘because he has lied,™ T oo e e e

E appel?ante

&f jou regect ‘hlm9 you do not convict hlm of that, you stilll-

”-go back and consider Lhe ev1dencc GF the Prosecut1on an *what he tne
TEs 1 SN Y0y "
-jaccused man, has sald ané on: tbet examcnatlon 1f you are: satlsfled S0

e

' that you fccl sure cf the accused nan's guilt then it is ycur duty to e

Vf\convzcttbf thig ch'arge=




..;'; ;defence could be 1ﬂferred v u-ﬁ":".

}By *Helr verdlct 1t is unCcn"the £h§fﬂthé jﬁf?;fQﬂﬁa“Fhéiithéﬁ 13i::5'H”“.

;degence ‘2nd the evidence nerore.the"*ury'1s”con51steat

;only3W1*h'thh forﬂe_usnd_b zing. Lar ‘greater. than could
“conceivably ‘have ‘been neccosary, no appeal can- succeeé
i}on Lhe greund that bhe Ju ﬁce dlL not 1eave self—de;e;

' Wmicuts dne tbe Lntures ‘6ed to 1eave to the 3ury
.not only: pcsszble but al o “1?-"mﬁ0&alble defence which .3*. S

-~ hzd not beeén raised but whlch:hnman ingenuity ‘might d°V1SG,_
'Z;Otherw1se, after the defencas put before the Jury at the
o :trialhad Fal1ed ‘the. accused might succeed in hav1ng hlS
- convictions ‘quashed tn the ground that ‘the 1mposslblev S
”“jdefences had not slso been 1eft to *he Jury,_and this woulda";QVVZFf””'
rdeed &1vert the daﬂ adm41wsuvat:on of Justlce9;;3j_f' O N

o¥ the Prlvy Counc1l adv1sed

In that 3udgnent their :Eip_

“Tfjthat the_biwhs not dn that e éiﬁtlYIa of ev1dence from Whlch self— S

”]'fi n; def1C1ency ' '}was em?h351zed

 by the Gppellant say¢ng 1n h s unswerq sta;ement that he had res;:alngﬂqu""""'m'

._-the deceasecg bls w1fee when uhe t“lcd to get away from h1m9 af£¢?~ﬁﬁi¢h, ;?“U




she. squeezeu hls grivate parts as é'rééultfdf“ﬁﬁiéhfﬁé*iﬁfiicté&*ﬁulti@léTf“

 3stab wounds on her body
The ngrrative of eventsflﬁ*fﬁé'éééé5béforé‘ﬁs*ﬁﬁﬁﬁbt“fhéwéﬁéf;

o obe descrlbed as’ showinc a 51tuat10n vhere human 1ngenu1ty dev1sed an

'31mpossib1e d fence. we are of the view that ‘on the ev1dence bereg.lt was o

 111cumbent on- tbe trlal judge Lo ulaCC +he 1ssues nf selfwdefence and/or

';he dld not sive the Jury 7 that assistance whlch wa= vital towards*thelr'?ff

'fverdlct.- ThlS is not Lo sgy that tneru was not ample ev1dence o oupport

.}fthe gury s’verdxct but these issues shOle have been 1eft for Lhelr con="

-ft_:51derat10n,f ﬂe 1~reu w1th the 1chrned ed;tors of Archbold Crlmlnul

' Plead1nr E'v:n.cf’ten(:.e and Fractlce (39tn ed: ) when they note that the

f b11ggt10r for the Juage to 1eave to the Jury all the fssues uzon Whlch

_there 15 evidence flt for the:.r cons:.dﬁ’rc_tlon} is part:.cuiarly 1mpo:ctant

'”f3on a: charge of murders for example, where the defence 1s mlstdmen 1dent1ty”

'-aud allbl ann yet there may be ev1aence from thc 11ps of"the wltnesses forﬂFV'

.?fcthe Crown whichfralse 1ssues'of selx»de;ence or provocatlong and whlch

':'“should be left to the JurY tO d=01°e°;; 3 :?ii iL

QCCOlenle5:W€ Wlll treét th : i&étibﬁ“ééﬁthﬂJQﬁbééls..Thé'g.

'3appeal is allowed,r Wefquash tht'chv1ct10n9 set a51de the sentencen and e

'7in;the31nt¢rects of 3ust1ce ordcr nbw trlal




