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The impoftant point of law which has to be decided in
these applications for leave to appeal, was the nature of the
warning which a trial judge sicting in the High Court Division of
the Gun Cour:, was obliged to give in thesc instances, where the
prosecution’s case was Gependent on evi&énce of visual identification.
The common law has insisted on a mandatory warning when reliance
has to be placed on the e@vidence of an accomplice, children or
where the complainant is the scle witness in a case of sexual offence.
R T is becausc visual identification evidence has becn proved by
the judicial system to be unreliable unless coertain conditions
obtain., that there is an equal insistence on certain prerequisites
where there is an absence of cexrcberation,

That visual identificaticn has joined the special
categorics cf cvidence wherc ccrroboration is desirable has bgan
re-affirmed by their Lordships' Bcard in the important casc of

Junior Reid et al v. The Queen Privy Council appeals Neos., 14, 15 &

16 of 1988 and 7 of 19489 or (1989 3 W.L.k. 771.
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Here is how it was put by Lord ackner:

“Jdentification evide ncef

Judicial ¢« parlencc.has

established tfat there are certain
categeriges c¢f evidence which are, by
cheir very nature, potcntially un-
relizble and in respect of which, 1in
order to avoid the seriocus danger of
wrong convicticns, special warnings
and directions have to be given to
juries. Such categories include the
avidence of children who, although

cld enough to understand the nature

cf an oath and thus ccmpetent to give
sworn evidence, may yet be so young that
theilr ccmprehoensicen of events and of
guestions put te them or their powers
of ecupression, may be 1np0fchL. in
sexual caseos, the vietims of the
zlleged cfrfencog may have a variety
of motivaticns, some ©f which may
never have occurred to a jury, for
giving false eviacnce. #n accomplice,
with & purpose of his own to serve,
such as the hope of lenient punishment,
may well tend, when giving evidencc
for the prosecution,; to suggest that
the entirety cor the majority of the
blame for the crime should fall upon
the accusced rather than upon himself.
Yel this possibility may again not bo
apparent to a jury. accordingly, in
such casaes where tho inherent
unreliability of the witness might
otherwise escape the jury, the trial
judge has to give the appropriate
warning and oxXplanation of the special
cauticn reguired when considering that
type ¢f evidence.w (Emphasis suppiled)

#8 & peinter to the emergence ¢of visual identification
evidence as a category of cvidence which was potentially unreliable,.

the casc cof The People {(attorney General) v. Diominic Case (15635

No. 2 I.R. 33 was cited. It 1s apprcpriate to refer to the following

extract which appears at pags 2.
* ‘We are cf opinicn that juries
as a whole may not be fully aware of
the dangers involved in visual
identificaiion nor cf the considerable
number c¢f cases in which such identifi-
cation has been proved to be errcnecus;
anc¢ alsc that they may be inclined to
attribute too much probative effect to
the test of an identifica*ion parade.
in cur opinion it is desirablce that
in all cases whecre the verdict depends
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‘substantially en the corrsctness
cf an idencificaticn, their attention
should be called in gencral terms to
the fact that in a number of instances
such idencificaticn has proved
Srroneous, to the peossibility of
istake in the casc befcre them and te
the necessity of cauticn.® ¥

it must be noted that these impertant passagos appear in the
context of jury trials and it was essential to stress threc aspects

of these dircctions in law namely, the "warning® the "directions"®

or "the ecxplanation of the special caution reguired® when
i Eo a1

unreliasls. Thase aspocis of tho warning and thoe reascons for the

WALRINng wers rocogaised from the culsoet in R.V. Turnbull & Ors.

11977, 1 4.5, 242 and the following passage cited at pp. 4-5 of

Junior Reid {supra) is aph:

" ‘...the judyz should warn the
jJury of the special nced for caution
bcfore convicting the accused in
reliance on the correctness of the
idnetification or identifications.
in additicn he should instruct trem
@s tc the reascn for the need for
such & warning and should make scue
reference to the pussibility that a
mistaken witness can be a cenvincing
¢ne and that a number of such wit: esses
can all be mistaken. Previded this is
cone in clear torms the judge need not
use any particular fourm of words "

1 -

thiz background cf the rvguirement of =z
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warning in cloar tarms, that the dutics of a Su.reae Court judge
conducting a trazal as judge of law and fact in {igh Court Divisicn
of the Gun Court, nust boe decormined. That.heuTUSphgive,reasons
for his decisions is not in disputc.  Just as tlc¢ resscns delivered
by a judge in civil procecdings differ from his . ulmming-up to the
jury, modificaticns aisc 2pply in the reascns fou judgmeni in
criminal procoedings. Merely to utter the werniag and ver fail

to show that the cauticn has bezn applied tc the caalysis of the

uilcs being set aside. The
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'
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evidence, will result in a judgne

best course in delivaring the roasons is ta ostate the warning expressly

»



anu apply the cesution in essessing the evidence. %hatc is the

general statement of law in R. v. Carroll {Rewe, P., Forte &

Morgan, JJ.A.) 5.C.C.A. 39/89 delivered 25+th June,; 158, and if it
is adhered to, the reasoning and judgment of the trial judge ought
not to be faulted.

¥Was the special caution applied in

the reasons for judgment in

R. v. Flovd allen & McKenzie Powell
and R. V. Steve Daye & Alex Simpson?

Theobalds, J., prosidced at the trial of Fleyd allen and

McKenzice Powell wherce the indicimeont chharged allaeged illegal possession

of firearms and rebbory with aggravaticn. Here is how he approached

the visual identification e¢vidence in the casc >f MeKanzie Powell

at page 12l of the rocord:

12 of
icaticn, and, ¢ coursea,
coupled with the question of alibi, the
guestion cf identificatiorn is also very
important whencever it is a live issuce in
& case; because it is wcll known thas
pcople do resemble one another and
perfectly honest witnesses sometiics are
known to make mistakes on the ques cion
of identification, and having oncc made
a mistake they hold on to it and Lo 2y
insist that it is in fact not a mis cake,
and, of course the conscguences as car

Llence in
o

as the accused persons are concern-l arc
usually lethal, bocause i7 a mistoyx : is
made and hold on o and vhe accuse sl is

3

found guilty on che Hasis of that ristake
then e censceguences arc invarial iy a
verdict of guilty. 8o, for this Izasen,
the guality of the idanvificaticna rvidence
nas to be asscssed with great oo at.on, and
one has te bear in minég tho Pr.. Cipils or

-

gurdelines laid down in the cast of

. v. 2liver Yhvlic, and vhosa 1 hat are
rolevant to this particular cacs are, first
cf all, the lighting that was zsiilable in
the arca acv the particular ime and the
period time during which the v itness

L
acker, ™
it is appropriste te cite two further pacc ages from the
learned judgs's reasoningy to show that he app!icd : . caution to
evidcence he had to assess. nfter detailing !z c.. = 'mstances in
which Powell forcibly centcred the victim®s cé: anc t1 olporcunitics

i

to exemine his featuses shile Powsll s Een tnwaeloome passencir, the



learned judge continucd thus:

... in addition to that K. Henry

says that he was ticd up, held captive

and at daybreak hc also had a furtherx

opportunity for some two hours to sae

the features of Mxr. Powell. indecd,

as it turnsd out, according Lo Henry,

Powzll was the man who he converscd with,

Powell was the person whom he asked

whether or not he could urinate, and

he has described that Powell pariially

lifted him up, unzipped his pants and

assisved him o urinate. . Lit seems to

me that in those caircumstances, clearly,

Henry had an abundance of copportunity

rve the featuvros of the

says, and whom ha has
s

porson whom h
agentified in this Court as kiing tha
accusced man,; MceKehzio Powell.'

Then toere was the dramatic incident diring the course
of the trial of the idenuification parade. 7The fact that the judge

recognisced its significance and includcd it in ris reasons shows

[&4]

how careful hi

‘. -l

5 reasons woys. Hoxo are his words at page

<n addition te that, Hr. Henry

says that sometime in march thc Jellowing
year he went to dlack Raiver wher- he was
shewn & line-up of men, it impressced him
that all the men cid resemble one anothcr.
He was impressed by the similarit: in
appcarance of the men in the line-up, but
he went up to Mr. Powell and identi. fied
him. There is some discrcpancy as to
whether he kicked or he punched hir, I am
mntlbIl“ﬂ from the evidonce of the Justice
of the Pcace and also from police ¢ vidence
that he was kicked by Henyy, and e
inference one drawvs from such a pruitive
ana feorcciul acw ie that ir. H:n*' was
satisfica ot thoe time thai the po son
whom he was picking oub of that L.ne-up

was ing samo Lolonsie
nam woe the andignity
pante and 2ss1sting i
the nighit of tho offe
ine caraful roaosens of the judge percans ing to the

5

relevant aspects of whi svidence show that he app led the caution
required by law. Since :his was done in clear t.1ms, the irrcsistible
inference must be that 22 had warned himself of tha: special dangers
inherent in the identif:.:ation evidence.

Gordon; J.; as te then was, deliver. i tht .easons in

R. v. Steve Davye & alex Simpson whuorzs the 2l rge wes also illegal

possession of fircarm aad rcohoerv -*i°r acgravestisn.  Tae learaed
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Perhaps =i Lbis point 2t shoulu Sw suressed thaw both judges

axproessly referreo Lo Re V. Qliver Whylic (1970 25 H.I.R. 430 and

the following passage cpproved ¢f in Scott & Ors. v. The Queen {1989

2 W.L.R. $24 and Privy Councxl Appcals 2z of 15457 and 32 of 15¢u
page 13, must have been in both thelr minds:

*hore thercfore, in a criminal
casc the evidence for the prosecution
connacting the accuscd to the crime
rests wholly or substantially on the
visual identification cf one or mors
witncsses and the defence challenges
the correctness of the identvification;
the trial judge should alert the jury
to appreoach the evidencz of identifica-
tion with the utmost caution as there
is always the possibil;ty that a single
witnecss or several witnesses might be
mistaken.®"

The defect in Whylie relates to weak identificatior evidence which
ought to be withdrawn from the jury and that sicuation dGoes not
arise in thesc casos.

That thoe learnced judge applisd the specaal cauticn which
is reguired can be secn from the following passage on page 75 when
recounting how Simpscn was idcnuificd by the Coown witness

Skifton DoeCordova:
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The fact that Zimpseon tied up <he witness must have been a salient
feature of this case and therzsfere has an important bear ing cn the
issue of icdentification., It is somctimes forgotten that their

Lordships' Board at page 4 of Junior Reid (supra) recegniscd that in

cascs of visual identification it was not safe to convice,

"unless the circumstances of the
identification is supportcd by
subgtantial evidence cof ancther sork.
it was however recogniscd that thers
would have to be exceptions to this
gencyal rule in spocial circumstances
tC be worked ocut in practice

These prudent words which charactorise the dovelopment of the
cermen law arc of special pertinence te the legal svstem in Jamaica

where trials in the High Court Division of the Gun Court are

conducted by a Supreme Court Sudgs withour a jury. Sce Trevor Stone

V. The Queen (1550, 1 W.L.k. ©ou.
In making tiils stavcront *hv¢l Lordships wire approving

the recommondations of the Devlin Committcs. Here are the special
circumscances ¢f the Simpson identificaticn as recounteu by the Jjuages:
the gun.

i a knife whica
b r»cog iised to be his own
elorcdova’s kitchen knifc and a
macnste which ho xept oy the side o

i & i

The evidence revaals that the rocm was well lighted and Simpscn
was armed with a knife anc machete which DeCordova recogniseaed
belonged to him. simpson pulled a chaperita from DeCordova's hand
and searched the room for aboul ten minutes. The assailants even
told DeCordova to stop watching thom. It should alsc be added that
Simpson was pickad out 2t an idencification parade. Also important,
was that when pressed that he was nistaken by counsel for Simpscon,
his reply was as follows:

@

o, that is the man. There is
& cut hexre at his right eye, under his
right eye and I know is him (Indicating)."



evidence emcrged ana from the thorcugh reasorns of the judge,
especially with regara to thoe specleal circumstancoes, that the judge
had warned himself of the risks of mistaken identity.

in instances cf special categories

cf evidence, are there decisions in
criminal cases which Jdemonstrate that
the warning by the trial judge can heo
inferred from his reasons?

Ty e - T L A . P T o o L .
That 1t s fliting anu proper to anfo yelaos of law

£ - ' e = 1 » . - T 3 P

from a judge's reesons ig illusuraved an 3, v, B, 1535) All E.R. Rep.
B s 4 e - - 3

LLl s L Was anl instanca Ol JdOmsSTiC Drocuwidiily aKil 1o & criminal

casc bocauste of the catcgory of the ovideacs. Sir Boyvd Merriman, P.,
=) b

: P <G, 2 . sy oy o = e e e T . T = :
inferraa from the reasoning of Croery and Russcll, L.Js., in

P. 13L; that it wos o vegulircoment of law

B

that corrohboration wasg desirable in insitancss whero the wife's

allegaticn was that it was parverse acts of the husband which made
the husband guilty <f descrtion., It is instructive to guote the
folloewing passage:

"Magistrate should divect themsclJ/as,
just as a judge sheould direct a iy,
that it is safer to have ccrrobor: ticn,
but when the warning has been giv:ia,

; fullust foxm, th:ia
law which prc:ants
nging the matoex

} Lion.”

there s no ~ule of
tho trivunal from £3
proved in the apsoence of ccrrobo

Eojudge's reascons ore always delivored i the context

of a trial sc it is instructive To nots that o d wermine fhe
oxtent of che warning on thoe desirxabiloiy for <y sberation,
ciman gave "a wvery full cenmsidoerarion of the neote and

3

L1 is imporitani e reiterate that 3 (LS FOASTRLIng

i

requires a diffeorent treatment from o summing-us to a jury, Aand
this was acknowledged Ly the Privy Council in 2 instance of

wrongful admission cf »vidence. In Thambia v. 3:ginam 11565}

3 A1l E.R. =t page wod (D E ) Lord Pecareg: s: i 0 a case where the
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on Lhir wvidonce. Lo if

1 masscceprion of evidence

noR-jury trials in cases
of sexual cffences and accemplice svidencs cocised by Their
Lordships' Becard as these categories of ovidence are comparable to
identification evidence in that it reguires & warning and a special
caution by a supreme Court judge where there is ar absence of
supperting evidence.

-

Lexc Deoncvan in Chiu Hang Hong v. Public Jrosecutor

115947 1 W.L.R. 1279 at 12u5 reccgnised in a case o rape that if
the reasens of a trial judge arce well grounded, the Jucge's mind
upen the maticer would have becn clearly revealad., derc are his
Loxdship's exact words on the mazior:

»

cven hoo this been
wge had in mind
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Ancther instance whors the law could have been inferre

froem judge's reascns is to be fecund in Tumihcle Bereng v. The Queen

1194%) A.C. 253, There Lord MacDermott found that the reasons
regarcing accomplice evidence wore erronecus and concluded thus

at page 276:

¥ fFor the
arae of Lplrhhn :
mih“¢JLCL;M himselZ

:onge thoelr Lordships
thr lazorred sulgn

AS
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””EFLQ Lhy ruic
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X j:i.l 'J.K.« ..LC\.. AL.&_L‘,/
endeavour Lng
it - = R - e L P e g R -
Therd 1s yebt znothor cxoempls where ©ho reasons of the
King

trial jucges wore noi well groundod.  on Enowles v, The Fing 11530
- -

a,C. 380, Viscount Dunedin in cramining the roasons Loy Judgment

said at page 375:

Thelr Lordships must now CEARIDG
the juugment. In tho judgment of the
circuit judge is to be found whan o
& jury wculd have been the summiag up,
and then the verdict.”
Then in reviewing the rcasons and finding them delicient, as the
Judge failed to address his mind {2 the issue of racklessness which
raiscd the issue ¢f manslaughter, his Lordskip puts it thus at
page 374:
Ny
st
D
Ti
e of
iv

(LT
B0L L WES Lired
Lhore was c:i
is & ecussary
&1t of Crunkon redhic
fire a shot to silence a naguing woman,
which shot the woman, cven thiough the
shot was not intended to hit hey, is a
crimc. But the fatal flaw in the
Judgment is that having set asic
Mrs. Znowles's account of the cccurrence
as accident he at once assumed that the
only alternative to accident is murder.
There is not the sllgntcst ingu. x
whether assuming that the shot wae fired
by the accused, the act am-untcd to
manslaughicr and not murdcs. Thcor e is




had considered and rojectead manslaughtex

Lo murdcr.

[}

it is <

as stated by Viscount bundoe.tr was that thore was
cnguiry f£oom wihich it could bo presumcd that he
as an alternavive finding

ihterest to note that kMr. Chuck vho argued for

the applicants in these cases was alsc ccunsel in V. V. Anthony Peryer

& Everton Powell

S5.C.C.A. 155 & Ic had toore contended

that the reguisito

or carcful reascning oFf thoe trial judce.

-

© warning cannot over be inferred from the conduct

Y

hoye {Campbell, Forto &

Downer, JJ.a.i the Couve rejectod that aryument :r 2 judgnent

Gdelivered on Harch

1 = ST T e o - - S ey e A T i~
5, L¥BG. In wiffivmanyg the o wdgment of thoe Court
at pago ©osard

: Zes that pcrtaimﬁ" o Lhe
and weekhess of the identificas !
cook the precautic

v15¢p¢n- Thc lecus, moeant inat <

aC]nQMlhmbvu the wmportanc: of

L3500 O mis tgj noadentity ororict d
iop A1l rhesa




“t;c*uﬁ, . Whercicre, cloacly
revearcod thav the pessibilivy of
mistakon identity was clcarly in

the judge's mind.”
In this casc; the submissicn was reiterated ané comfort was sought

frem the important case of R. v. Locksely Carroll $.C.C.A. 39/89

delivered 253th June, 1990: {Rowe, P, Feorte & Mcoryan, JJ.A.). In
deliveriny the judgment, Rowe, P., at page Li appropriately

recoynised tho specific issues which were tc be derermined. kg

for those issues, they concerned xlrstly£ the vweakness ¢f the identifi-
cation evidence and secondly, the conflicting dedgcriptions given by

the witness which were nouvaer addrossad by tha trizl judgse. The

failure of the trial Judgs to address these vit. -1 igssues was akin to

the situation where the trial Sudye in Knowles . The Xing {supra)

never nGGressed his mind in his reasons For jud ~aent o the issuce

Rewe, P., alsc "mads some gansral romar:s on tho law,”
which, if followed by Supreme Court Judges, will rosult in clearer
rcascons for decisicns and fewer successful appeals, The esscnce
cf those remarks is that the safest course for a judge when giving
reasons for his judgment in thoe High Court Division f the Gun

-

Court, is Lo warn hims<lf oxpressly of the

o

ctential unreliability
cf identification cvidenco and to heed his warning vhen he comes £o
analys< the ¢videnco.

I, the main thrust of th: applicar ¢s’ submissicn

was that thore was & conflicr betwoon R. v. Cami:mon Z.C.C.A. 77/88

delivercd on lcvember 3{, 1929 and ihe iater case of R. v, Carroll

-

5.C.C.A. 35/89 Jelivered June 25, 193¢, 1in Camercn Wright, J.h.

delivering the judgment of the Court {Rowe, P., Viight, J.A. anc

Gorden J.a. (.} said this:

"...Whet is of critical importance
here is not so much the judge's
kncwledye of the law but his
application. Evecn if there - s
presumption in his favour re:a :
the former there is none as i thg
latter. YHe must demonstrate in
language that Jces nos reguirs o be
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not require to be

woere refused.

Q

oonstrueld that io
- 0

oming Lo the

ceonclusicn adverss to the accused

person he has acted with the
roguisite caution in mind.

Such a
practice is clearly in faveour of

censistency because the judgs will
b

thaen be less lihely

sits with a jury or alcenc.”

¢ lapsc inteo
the crrery of cmissicn whether ho

Then in Carroll (supra) Rows, P., delivering the judgment of the

Court {Rows, P., Forte & Morgan, JJI.hA.) puts ic

[F]

it is the sertled pra
this Court to examine

hc sunlatian

of the trial judge sitting anne to

doterming 1f he has hecded his

warning as it corroboration vaere

that ig the relevant issus ar.d

to visual identificaticon as tleg

gecided cases shHow. "

Tha extract from these twe casaes emphaisl

Judge sitting without a jury must domenstrate oo

that he ha: acted

P
Q
O
3
o
ri-
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caution 1in mindé and that he has heeced his ocwn we

particular form of words need be used . Vhat

that the

wizh the rcqgu

Judge's mind upon the matter be clsarly @

as

ze that the trial
language thatv doos
isite

rning. Hcowever,

.8 neccssary is

caled.

in these applications the warning was to ¢ found from

an examinaticn of the ceareful reasoning of beth lozrned judges and

s0 this Ccuri had no hesitaticon irn agrceing with

by Reows, P., which was that the applications for

The sentence of ldcReniie Powell for 10 years hzod labour

The convicticns and sontencas were

sl e order proposed
1 .ave to appeal
.o bo atfirmed.

is to run

from 13th July, 1%¢% <l ile thg scnteonce ¢f 12 s sare: hard labour

imposed on Simpson from September, 2Z, 1S¢t.



