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VS,
LEXANDER _HUTTCi

Kent Paniry, Depuiy Director of Public
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-—for—the Crown
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November 24 & 25,

and Hiss Carolyn Reid

1993 and January 31, 1594

J.A.

sentence of deauvs: in

before

This appellant seeks leave to appeal from conviction and

Wolfe, J.

{ac

the Home {ircuit o

he Lihen was) and a

of Rupert Taylor on sugust 7, 1991,

cf the appeal which we disnmissed,

suzi. on Aprail 1, 1992

juxy for the gunslaying

We treated the hearing of tne application as the hearing

The mursder was classified as

non-capital and accoraingly we guashed tle sentence of dzath and

substituted a sentence of imprisonmnent for iife with a recommend-

\ . ) _ , ; oo
| ation that he be not eligible for parolc heiore serving a pariod

of twenty-five years

set out hereunder.

'ne promised reas

cns for our decision are

The lone eyewiiness for the prosscution, 138 year old

Shelly-Ann Newktoi,

1951, she retuinead

Pleasant View Lanc

Bunny,

cycles,

Chappie and

cestified that at aboul 2:0U p.m. on August 7,

from the Lobster Pot
i company with "Fac

a ¢girl named Patsy.

Ciub at Bull Bay to
Hzad", Ruddy Sauple,

They travelled on motor

She was the pill:on rider on Chappie’s motor cycle,
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When they arrived a: Pleasant View Lane shie saw che appellant
“Colo”, whom she had known since she wac nine years of age,
standing in the lane. The area was wecll 1it. The appellant
was standing under a street light and cuwcxa was another strect
light about 20 feet away. The appellan. had a splitf in onc
hand and in the other he had a "medium size gun® which she
estimated to be anout 18 inches long. Behind him stood anoche:
man wnose namc she dia not state. Her company came to within
20 feet of the appellant and halted. OGhe spoke to Bunny and
when she looked again the appellant haed disappeared., After an
interval of aboui two minutes they were alceried py oue Lavern,
& girl who lives in the Lane -~ *We sca hexr buss oul®™ - and when
she looked she opserved that the appellanc was then sianding
behind them and about arm's length firom hcr., He pointed the gun
at her chest and announced, “Hey gal, ncne of oonu don't move.®
The appellant then called Bunny who went to him and after

he had searched Bunny he declared, “Tndi one yan clean® and ordcered
Bunny back to his position. He nexc callcd to the deceascd
Rupert Taylor (“Fat Head"), and as Taylor approached the appecllant
gueried, “How you lock so?" Taylor had boen sitiing about threc
yards away from the appellant and as he wslked towards tche appel~
lant Taylor responded, "How me¢ look, bossv® “The appellant rejoined,
*Where you coming from?” to which Taylor zeplied, "Boss mi is a
working man and is work mi coming from.” “What rana yun bagr®
vas the appellani's next demand. “Nothisig?, repliea Taylor, "is
cnly mi wallet and comb.® The savagery of cthe encounter in
captured 1in the nexit sentence of her ovidonce:

"By the time him go up to him, him usc

the gun te shub him in his :right ears

and the gun gyo off.*
She heard an explosicn which she described as “Blough® and Tayler
fe¢ll to the grouna. The appellant then pointed vha gun ac Bunny
and she heard a click but no explosion, ‘The appellant then backed
away and ran down & nearby gully and while retreating hce kept the

gun pointed at them., She said Taylor's lcft car was torn off,
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She ran co her motherc’s churcn bul apparently not finding
her there she ran home and then went o the Bull Bay Police
Station where she mads a repori. The Police escorred her pack
to the scenc but by thwen Taylor's body had been removed., she
spent the night at ihe Police Station ana next day the Police
accompanied her to her home to collect some clothes andg she did
not return to the arca until three weeiks latoxr, that is, subsc-
guent to the arrest of the appellant.

On the all-important question of iccntificaticn, she said
that she and thc Aapp¢<.llant grew up togather in the arcva, she know
his mother, liss P:arl, his step-fathoc "Mannie", she knoew thei.
home and that che appellant once livaed wivh them but latterly he
was living at an address on the Bull Bay mein road. She saw aim
every day, and indeed, she haa scen him carlier on ithe day of
the murder. Hore particularly at the time of the encounter in
the Lane she said sihc zaw his facs “cloar,; clear® and that he had
a grey and blue kerchicf folded and ticu around his forchead;
and that she locokad at him for about five minutes at firsc anda
then after he re-appeared behind them uaiil he £led the scene
she was looking at him for anothe: seven rninutes. On boih occa-
sions they were botli undaci the street lights. His dress was a
blue and black vanzie "with some dot dots® with grey on it and
pepper seed pants.

Despite very sirenuous efforts by avtence counsel nothing
of significance turnad on the cross—examinaticon cxcept in so far
as she was led vo modify an aspect of her evidence relacing to
the number of peisons present. She was challenged wiin her
deposition in wihich she had stated thac “ithc lane was full of
plenty people ygyambling who ran away.® n c¢ross-—examinaiion,
she said the Lane was not full becausc there were just about
six persons gaiabling unacr the street l.gho. Far from disputing

hei

]

knowladye of the appcllant, it waz suggested that she had
been his girlfricnd as late as 1990. This she denied vehemently

but on being questioacd about one Beverley Forrest she admitved
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she knew her to be the appellani's yirlfriena and that she had
come to her home seeking to induce her not to testify againstc
him. She denied that she was motivated by malice, strongly
rejoining:

"Malice, that is a big lie; fiom I know

that guy me and him never have anything,

never,"”
To the question that she had lied on the appellant she responded:

"Sir, I not telling a lie, he aud my

cousin used to deh, so I couldn't

deh with him, she name marvae.”

Dr. Royston Clifford, Consultanc Forensic Pathologicst,
confirmed that the victim was shot at close range with a shct
gun (in all probability a sawn-off shot gur). He found, on
external examination:

*A large gaping shot gun wound tc the

lefi ear completely shattering the ear

as well as the underlying skull resulting
in a large hole with protruding brain
tissue. The plastic piston as well as
several small lead pellets were recovered
from the wound as well as ihe remaining
brain. The cause of death was the shot
gur wound to the head.”

Corporal Lenford Mills of the Rockfort Police Station
was present at the Bull Bay Police Stacion at about 9:30 p.m.
when the incident was reported by a telephone caller. He arrived
at the scene te £ind the body of the deceaced on its back in a
pool of blood. He observea the injury o the head then removed
the body to the Kingsiton Public Hospital where death was certif.ed,

He besgan investigations and on the next day obtained a
warrant for the arrest of the appellan®: on the charge of murder.
On August 18, 1991, he executed the warrant on the appellant whom
he saw at the Bull Bay Police Station. Upcn being cautioned the
appellant replied, "A lie them a tell pon me,; officer." The
officer testified that the witness Shelly-Ann Newton attended
at the Bull Bay Police Station on the anighit of August 7, 1991,
and made a report %o him.

The appellant made an unsworn staicment and called as his

witness one Vercn.ca Hutchinson.
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The gist of his statement is that at soﬁetime in 1930 he
had had a relacionship with Miss Newton ~ not a very serious
relationship ~ but after a while his girlfriend Beverley Forrest
heard about it and the ressultant fuss brought that relationship
to an end. He said he was playing football one day while
Miss Newton was passing and the ball got out of control and hit
her in her face following which she said she would go to the
Police Station and that she "must mek Police kill me."

On the night of the nmurder he was returning from vending
fish in town on & minibus on which one Voronica Hutchinson was a
passenger. Indecd, he had boarded twne bus ahead of her and saved
a seat tfor her because the bus was crowdsc¢. She came off at Seven
Miles while he came off at Eighit Miles where he saw a crowd and
heard the people italking about the murder in the Lane and that
1o ona knew who was the killer. He came into police custody when
a bus on which he was travelling was stopped at a road block a
few days later.

Veronica Hutchinson corroborated the bus trip and related
that when she alighted from the bus at Seven Miles she heard of
the murder from a group of p=ople who were talking about it. She
testified that it was about 7:30 p.m. that they boarded the bus.

1n cross~examination she disclosed ghat she had heard of
the appellant's arrcst about two weeks afier the incident but
she did not raveal o the Police what shc knew of his whereabouts
at the relevant time. She said also thaw she had travelled with
the appellant on the bus several times but she could not recall
the last time she had done so prior to the day of the killing.

- No complizint has been made in this appeal about the learned
trial judge's dircciions on the live issuc in the case, that is,
visual identification and we ourselves have not discovered any
ground which could give rise to any such complaint., However, the
first of the two grounds of appeal sought lecave to adduce fresh
evidence on the issuc of the identification of the appellant as

the murderer. It was proposed to call threc witnesses, viz: /
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Pecarl Holding, thec appellant's mother,
Delroy Brown (Bunny) and iichazl Wells.

The affidavit of Pearl Holding discloses that she had
attended the Preliminary Examination but she was not aware that
Delroy Brown (Bunny) was implicated in the case and that it was
on the last day of the trial that her husband informed har that
Bunay's name had becen called. Kaa shc known of Bunny's implica-
tion she would have made efforts to find him bcfore the trial.

As it turned out it was about one year arfter the trial that Bunny
came to her at the market and expressed his willingness to testify.

It is impossible for her to nave been present at the Preli-
minary Examinatior and not have neard Bunny's name mentioned.
Shelly-Ann Hewton was never cnallenged that it was at the trial
that she was mentioning Bunny's name for +<he fairst time. And,
indeed, such a challienge could not have becn made because the
evidence is in her deposition. The trial lasted from March 30
to April 1, 1992. Shelly-2nn Newton begaun her testimony about
12:00 noon and on the very second pagzs of her testimony she first
mentioned Bunny's namc and it was mentioned several times therce-
after. Pearl Holding's evidence, however, would only lay the
groundwork for iniroducing the evidence of the other two proposad
witnesses.

The cevidence proposed to be adducea through Delroy Brown
is as follows:

“l. Thai I reside and have my true place
of abode at 56% Anderson Road, Woodford
Park in the parish of Kingsion and my
postal address is Mona P.D. Kingston 7
in the parish of 5t. Andrew and I am a
cook.

2. That I am alsc called 'Bunny'.
3. That I have known the accused

Alexander Hutton otherwisc called ‘'Colo’
for three (3) years befors the night of
the murder.

4. That I remember the nighit when
Rupert Taylor, otherwise cailed ‘'Fathead’
was killed at Boulevard Lanc at Eight

Miles, Bull Bay in the parish of
St. Andrew,
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"E s That about 6:3U - 7:30 p.m. that
night, i was in a gambling house playing
ludo with a number of other people in a
lane across from Boulevard Lane at E£ight
Miles, Bull Bay in the paxrish of

5t. Andrew,

6. That while ¥ was playing 1 heard a
loud explosion coming from the direction
of Boulevard lane.

1% That everyone starved io run in the
direction from which the explosion came.

8. That 1 jumped on my bike and rode
up towards Boulevard Lane where i saw a
body lying on the ground.

9. Thac I looked at the body and rode
away because I did not wani to become
inveolved because I heard it was murder.
X had seen the person lying on the

ground, before and 1 knew him as 'Fathead’

10. That { did not see Colo that night
when i was gambling nor wien I went to
look at the body.

11l. Thet I do not know 3h2lly Anne
New.on.

12. That I did not visit a club with
shelly Anne Newton or Fatheaa, or kuddy
Sample, or Patsy on that night.

13. 7That Colo did not pcini a gun at me
that night.

14, 7That I dad not make a report to the
Police Staticn at Bull Bay uhat night or
at any other time in relai.ion te the
incident.

15. That atter that night I did not
return tc Eight Miles untail about one
year later at which time i was informed
and vsrily believed that Colc haa been
sentenced ior che murder of Fathead.

16. That 1 was also informed that my
namc had been mentioned in Covrt in
connection with the case.

17. That on hearing this I went to
visit Colo's mother, Pearl Holding, in
the macket where she sells.

18. That I was not aware before this
time that Coclo had been arrcsted or
convicited ana sentencea for murder.

13, That during the year I was
residing in Mona uncil I 1ofL for Wood-
ford Park.

20. Thai Colo's mother infermed me that
she had tried locating mc buL was unsuc-
cessful in her attempts.
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"2L. That i told Colo's moiher 1 was pre-
pared to give evidence as the evidence
given by the main witness, whom I later
learnt was Shelly Anne Newicn, was false.®

Michael Wells' affidavit reads:

*] - That I reside and have my true place
of abode and postal address aib Shooters
Hill, Bull Bay P.0., in the parish of

St. Andrew and I am a higgler,

25 That L know the accused person
Alexandor Hutton otherwise called ‘Colo’.

3 That I remember August 7, 1991 as
that was the night Fatnead was killed.

4, That on that night a: about 7:00 p.m.
I was at Eight Miles, Bull Bay in the
parish of St. Andrew in Plcasant View

- Lane watching football.

5. That I know Shelly Anne Newton.

6. That while watching fecoitball I saw
Shelly Anne Newton in Pleasant View Lane
watching a game of netball.

j That while I was watching football
I heard an explosion coming from the
dircection of Boulevard Lanc, which is
next to Pleasant View Lane.

8. That I ran to Boulevard Lane where

1 saw & number of people gathered.

2 That i saw a man lying on the ground
I never recognised who it was but was
later informed and verily bclieve it was
Fathead.

10. That I saw Shelly Anne Hewtcn running
towards the lane when I was also running
towards Boulevard Lane.

11. That afver I left the scene I went
to sit at the Eight Miles bus siop and
was there for sometime when a bus stopped.

12. Thet two people alighted from the
bus and then Colo came off the bus.

13. That I told nim that a man had been
killed and he asked me if it wus the
police who had killed him.

14. That Colo never entered Boulevard
Lane where the body was that night. He
went up the road in ine direction of his
hone.,

15. That the weekend afcer the incident
I left Shooters Hill and wont to West-
noreland tc sell cosmetics.
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"16. That I spent some months in Westmore-
land selling my goods bectwecn Delfland,
Little London and Top Hill.

17. That I returned to Kingston after
my stock was exhausted, at which time I
tricd to contact 'Colo' as I had bkrcught
someihing for him,

18. That 1 was informed, and verily
believed, by my cousin Carol Ferguson of
Eight Miles that Colo was 'ai condemn’
for the murder of Fathead.

12. That I did not know paforae this time
that Colo had been arrcsted for and con-
victed of murder.

20. That had I known I wculd have gone
to Court to give evidence on his behalf.

21. That I am prepared to give evidence
on his behalf."”

- The test which must be satisfied by evidence which it is
[ER

4
e sought to adduce as fresh evidence was stated by the Lord Chief

Justice, Lord Parker of Waddington in R. v. Parks [1961) 46 Cr.

App. Rep. 29 at page 32 and applied by this court in R. v. Page

{1967] 11 W.I.R. 122 is as follows:

“The court, mindful of the principle which
was laid down in the case of R. VvV, Parks,
has cornsiderea the evidencz2 given to the
court today and asks itself whother that
evidencc conforms to the conditions under
which a Court of Appeal would consider
and act upon additional evidence. The
important passage in the judgment of the
Lord Chief Justice, LORD PARKER OF WAD-

: DINGTON .n that case is to be found at
(:> (19%1), 46 Cr. App. Rep. 29, p. 32):

'The reason, however, £o: granting
leave to appeal in this case was
that the court should consider
whether certain statements which
had been obtained since the trial
from various witnesses should be
given in evidence in this court.
It is only rarely that this court
allows further evidence ic be
called and it is quite clear that
the principle upon which this
court acts must be kept within
narrow confines, otherwise in
every case this court would in
effect be asked to effect a new
trial.

As the court understands ii,

the power under s. 9 of the Cri-
minal Appeal Act 1907 is wide.
It is left entirely to the dis-
cretion of the court bulL Lhe
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" "court in the course of years has
dec.ided principles upon which it
should act in the exercise of
ithat discretion. Those principles
can be summarised in this way.
First, the evidence that is sought
to call must be evidence which was
not available at the trial.
Secondly, this goes without saying,
it must be evidence relevant to the
issues., Thirdly, it must be evi-
dence which is credible avidence in
the csense that it is well capable
of belief. It is not for this
court to decide whether it is to
be believed or not, but evidence
which is capable of belief.
FPourthly, the court will - after
considering that evidence - go on
to consider whether there might
have been a reasonable doubt in
the minds of the jury as to the
guilt of the appellant if that
evidence had been given uvogether
with the other evidence at the
trial,* ™"

It is manifest that the proposed evidence cannot satisfy
this test, Counsel who represented the appellant at the trial
would have been aware of the persons, including Bunny, whom the
witness Newton named and he was also aware that the prosecution
was not calling any of them. He has not stated that he made
efforts to secure their attendance which effort would necessarily
have included an application to the couxrt to have any witness
subpoenaed. The proximity of Mona and Woodford Park to the court
is well known and no witness would be thought credible who
testified that he was within that area and did not know for over
one year of the trial of the appellant. Botnh Bunny and
Michael Wells place the killing some two hours earlier than the
eyewitness made it. More to the point is the fact that the
defence advanced was an alibi supported by Veronica Hutchinson
who put the appellant at a bus stop down town at 7:30 p.m. which,
be it noted, is much earlier than the timec of the killing stated
by the eyewitness who gave the time as after 9:00 p.m. The
significant thing about the proposed evidence is that in any
event it could not meet the third and fourth principle enunciated
eébove. In the exercise of the court's discretion the application

was refused,
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The ground of appeal, ground 2, which was argued reads:
"The learned trial Judge erred in law in
withdrawing from the jury the possibility
of accident (p. 43). On the evidence of
the witness Shelly-aAnn Newton (p. 14) the
accused 'use the gun to shub him in his
right cars and the gun go off.?
In the context of the alleged encounter
between the accused and the deceased the
jury should have been directed to consi-
der (a) whether the shooting was acci-
dental; and/or (b) whether the accused
was guilty of manslaughter by reason of
gross negligence."
It is to Lord Gifford's credit that he did not waste the time
of the court making submissions on this ground of appeal. He
merely submitted that on the evidence of Shelly-Ann Newton it
was not clear that the discharge of the gun was necessarily
deliberate and seems rather to have been a show of authority.
No more need be said than that accident would have to
be re-~defined to accommodate so implausible a contention and
the law relating to manslaughter would require refinements
which have so far evaded keener minds. 1ileedless to say we
rejected this ground also and dealt with the case as earlier
stated.
Finally, we must record our abhorrcnce and condemnation W

of this most callous, cruel and totally senseless killing which f

nevertheless entitles the murderer to his life.



