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(Ag•) 

This appellan-c seeks leav~ to appeal from conv1.ction and 

sentence of dea·i:;1 in ·the Home Circui1.: Cou:.. • .. on April 1, 1992 

before Wolfeu J. (ao he Ll1~n was) and a juiy tor the gunslay~n~ 

of Rupert Taylor oa August 1u 1991. 

We treated the hearing of t.ne application as the heari.n9 

cf the appeal which we dismissed. The mu=~er was cla&sified as 

f non-capital and ac6oraingly we quashed tbc sentence of death and 

\ substituted a sen::ence oi: imprisonnient for life wi"i.:h a recomme:id ~· 
\ation that he be not eligible for parole betore serving a period 

of twenty-five years. The proraised re~8ons for our aecision are 

set out hereunder. 

The lone eyewitness ior the pros~cut~onu 18 year old 

Shelly-Ann Newton . -<.:esti.fied that at a.bow.:.:. 9 g uu p.m. on August 7 u 

1991, she returned from the Lobster Pot Club at Hull Bdy to 

Pleasant View Lant=:. ..1.n compdny wj_th 11 Fai::. H:;:,a.d 11 e Rudely sa11tplev 

Bunny 3 Chappie and a girl name::d Patsy. 'l1hey travelled on motor 

cycles. She was t.he pillJ.on r i<ler on Chappie as motor cycle. 

,, 
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When i.:.hey arrived .. ~ ·-c ........ Pleasant View Lane :J.ilC ~aw ~he dppellant 

ncolo"u whom she had known since she wac n.i.ne years of agejf 

standing in the lance The area was well lit. 'l'he appellant 

was standing under a street liyht and d1:..:rc was anc.rLher st.ce(::t 

light about 20 f8et away. The appellan~ had a spliff in one 

hand and in the o~hcr he had a 0 medium sizo gun 11 wnich she 

estimated t.o be abou·i:. 18 inches long. :achind him stood ano\:hc.t. 

man whose narnc she diCi. not sta.t12. Her 1..:ompany ca1~&r.:: to within 

20 feet of the appellant ana halt~d. Sh~ spoke to 3unny anu 

when she looked again the appellant h~d disappeared. Af~er an 

interval of about two minutes they W·3re: alerted oy one Lavern; 

a girl who lives iu the Lane - ~we sc~ her buss ou~ 11 
- and when 

she looked she observed that the appellan~ was than s~anding 

be.hind them and about. arm vs length f.J..·om her c He pointec.t th<? gun 

at her chest and announcedu 11 Hey galu nunc of oonu don 9 t move." 

The appellanL then called Bunny who wnnt to him and after 

he had searched Bunny he declared, ~ThciL one yan clean" and ordered 

Bunny back to his positionc He nexc callQd to the deceas~d 

Rupert Taylor (nFat Headw), and as Taylor approached the appcllan~ 

gueriedu "How you lock so'/'1 Taylor had been sitLing ai>out Lhrce 

yards away from i.:he appelL:mt and as ho "!;:'~lkcd towards ·i:hc appc:l~ 

lant Taylor respondcdu "How mu looku boss·r 11 '1'.he appellant r-.;joinca, 

vi where you coming from? 1' to which Taylor :n~plie.d u J'Boss mi is a 

working man and j_s work mi comi.ng f.::-or<ic" ~1 whal:. ii.1na yuh bag~' 21 

was the appcllant 0 s nnxt dcr.ianc!o 11 N1.Jth:i. J••:/'c i•iplieci '1'0.ylo.-cu 11 is 

c·nly mi wallet and cor.ib o ii The savagery ot t:.hc encotmt.cr i.0 

c:aptured in thE! no~ci: s.:;;ntcnce of hen: cvid..:-.:ncc g 

aBy the time him go up to hiwe hira use 
the gun ~c shub him in his iight ears 
and tho gun go off.~ 

She heard an explosion which she d~scribed as ~Blough~ and Tayler 

fell to the grouna. The appellant then pointed ~he gun a t Bunny 

and she heard a click but no explosion. The appellant then backed 

away and ran down a nearby gully and. while retreating h~ kept. the 

g'.ln poim::.ed at them. She said Taylor us l::!ft car was LoL·n off o 
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She ~an to her mothEr's churcu ~1~ upparcntly not fiud~ng 

her there she ran home and then went to the Bull Bay Police 

Station where she made a repoiL. Tha Police escor~cd h~r oack 

to the scene l>ur.:. by i:iti;n Tayloris body had .been removed. She 

spent the night at Lho Police Station ana naxt day tho Police 

accompanied her to her homo ·to collect some clothes and she d3.d 

not return to the a:cce, until three weeJ~s lc:<to.i:; thai: is v suosc·-

quenc to the arrest of the appollanc. 

On the all~important question of .i.o.cnt:l.ficaticn., she sc-.1.id 

-that she and th0 ~pp~llant grew up tognther in the aruau she know 

his mother, Miss P1arlu his step-fathe£ cMannie"u shE Knew thai~ 

hor.1c and tl1a-L che appellant once livc:d wi-i:.h them but latterly he 

was living at an a~drcss on the Bull Bay m~in road. She saw him 

every day, and indeedr she had seen him 0~rliur on lhe day of 

the murder. Hore pa.t·ti.cularly at the 'clmc of the encounter in 

tha Lane she said r.ho ;:;aw his fac;:: 1iclJar: clr:ar 11 and that hn hac1 

a grey and blua kerchief folded and tica around his forehead, 

and that she looked at him ±or about fiv'~ minutes at f irs·c .:mct 

then after he rc-appGared behind them u:u U.l he fled lhe scene 

she was looking at him for anothei seven minutes. On boLh occa-

sions they were both uncicr -r.he street lights. His dress was a 

blue and black <:fanzi.o 11 with some dot dotr_, 0
i with grey on it. and 

pepper seed pants. 

Despite ve~y s~~enuouw efforts by <l~tencc counsel nothing 

of signif icancc turned on the cross-examination except in so far 

as she was lad ~o modify an aspect of her evidence rela~ing to 

the number of pen.sons present. She was chalhmged wiLh her 

deposition in which she had statad that ~~he lane was full of 

plenty people 9·ambling who .can u.way o 
11 in c:t.oss·-mcaminaLion; 

she said the Lane was not full il..;causc i;hcr(:: wcr0 just about 

sh~ persons garnblix-..s unac:c t:hc stL·eet l :.... gh ~--. Far from di'3puting 

her knowl•8dg(;? of the appellant, it was suc:rsi-csted that she had 

been his girlfri~nd as late as 199U. This she denied vehemently 

but on being qucst.i.0~1cci about one Bevei: lc:y l''o.i: rest sho adlU.::.. t>-:ed 
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she knew her to be ~he appellani.'s yirlfriena and that she had 

come to her home seeking t.o induce her noi. to testify againa't. 

him. She denied that she was motivated by malice, strongly 

rejoiningg 

".Malice,. that is a big lie1 fl:om I know 
that SiUY me and him never have anythlng 8 

never. '1 

To the question that she had lied on thn appellant she respondedg 

"Siru I not telling a lieu he a11d my 
cousin used to deh: so I couldn't 
deh with himu she name 1~1arv.: .. . '1 

Dr. Royston Cliffordv Consultan~ Forensic Patholo9ist 8 

confirmed that the victim was shot at close range with a shot: 

gun (in all probability a sawn-off shot gun). He found" on 

external examination~ 

cA large gaping shot gun wound to the 
lef·\: ear completely shatt8ring the ear 
as well as the underlying skull resulting 
in a large hole with protruding brain 
tissue. The plaotic piston as well as 
several omall lead pellets were recovered 
from "Che wound as well as U1e re:maining 
brain. The cause of death was the shot 
gun wr.)Und to the head. 11 

Corporal Lenford Mills of tne Rockfort Police Station 

was present at the Eull Bay Police StaLion at about 9:30 p.m. 

when the incident was reported by a tcltzphone caller. He ari:iv~d 

at the scene to find the body of the decea~ed on its back in a 

pool of blood. He observea the injury ·::o the head then removed 

the body to the Kingston Publ.i.c Hospital where death was certif ~ed. 

He began investigaLions and on the next day obtained a 

warrant for the arrest of the appellan1.: on the charge of murder a 

On August 18 8 1991, he executed the warrant on the appellant whom 

he saw at the Bull Bay Police Station. Upon being cautioned the 

appellant replied 8 "A lie them a tell pon me 1 officer." The 

officer testified that the witness Shelly-Ann Newton attended 

at the Bull Bay Police Station on the night of Augus~ 7, 1991 1 

and made a report to hirnu 

The appellant r.1ade an unswo.rn Bl.aL.ct.ra•;.mt and called as his 

~itness one Vercn~ca Hutchinson. 
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The gist of his statement is tha~ at sometime in 1990 he 

had had a relationship with Miss Newton - not a very serious 

relationship - but after a while his girlfriend Beverley Forrest 

heard about it and the resultant fuss brought that relationship 

to an end. He said he was playing football one day while 

Miss Newton was passing and the ball got out of control and hit 

her in her face following which she said she would go to the 

Police Station and that she 11 must mek Police kill me." 

On the ni~1ht of the r.turder he was rci.urning from vending 

fish in town on a minibus on which ona V0ronica Hutchinson was a 

passenger. rndat!d,. ho had boarded o.:ne bus ahead of her and saved 

a seat for her b~c;:iuse the bus was crowdf~d. She came off at Seven 

Miles while h~ cam~ off at Eight Miles where he saw a crowd and 

heard the people i:..:ilking about the r.\U1:-de:c in the Lane and that 

no one knew who was the killer. He came into police custody when 

a bus on which he was travelling was stopped at a road block a 

few days later. 

Veronica Hut.chinson corroborated the bus trip and related 

that when she alighted from the bus at Seven Miles she heard of 

the murder from a group of people who were talking about it. She 

testified that it was about 7:30 p.m. that they boarded ~he bus. 

ln Cross~examinatiOI.t she disclosed w11at ShU had heard Of 

e the appellant 1 S arr(!St. about tWO weeks aft.er the incident but 

she did not rav~al to the Police what. she knew of his whereabou\:.s 

at the relevant time. She said also tha-.: she had travelled with 

the appGllant on the bus several i:.imes but she could not r~call 

tho last time she had done so prior to th0 day of the killing. 

No complaint has been made in this appeal about the learned 

trial judg~is dircc~ions on the live is3uo in the cascv that is, 

visual identification and we ourselves ha.Ve not discovered any 

ground which could give rise to any such complaint. Howeverv the 

t 
I 
I 
\ I 

/':· I .. 

first of the two grounds of appeal sough-\: leave to adduce fresh 1 • 

evidence on the issue of the identif ica~ion of the appellant as 
: 

the murderer. It was proposed to call three witnesses, vi•• / 

f 
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Pearl Holding., th::: appellant~:=> mother, 

Delroy Brown (Bunny) and £.iichael Wells .. 

The affidavit of Pearl Holding discloses that she had 

attended the Preliminary Examination but she was not aware that 

Dclroy Brown (Bunny) · was implicated in \.:he: case and that it was 

on the last day of the trial that her husbe.nd informed h8r that 

Bunny's name had bc0.n calledo Hao sho known of Bunny's implica-

·i.:ion she would have made efforts to find him bcforo the trialo 

As it turned out it was about one year afte~ the trial that Bunny 

came to her at the market and expressed hi3 willlngness to tcstifyo 

It is impossible for her to nave been present at the Preli-

minary Examination and not have neard Bunny's name mentioned. 

Shelly-Ann Newton was never cnallenged that it was at the trial 

that she was mentioning Bunny's name for d·H~ fl.rst timeo Andu 

indeed, such a challenge could not have been made b~cause the 

evidence is in her d~position. Tho trial lasted from March 30 

to April 1 11 1992 o Shelly-Ann Newton bcgc-si her testimony about 

12:00 noon and on the very second page of her testimony sho first 

mentioned Bunny's name and it was mentionod several times there-· 

aftero Pearl Holding's evidencer however, would only lay the 

groundwork for in~::coducing the evidence of the other two proposed 

witnesseso 

'.L'he evidence proposed to be adduced through Delroy Brown 

is as follows: 

"lo That. I reside and have my t:;:-ue place 
of abodB at 56~ Anderson Road, Woodford 
Park in the parish of Kingsi::.on and my 
postal address is Mona PoO. Kingston 7 
in tho parish of .Sto Andrew and I am a 
cook. 

2. That I am also called 'Bunny'. 

3. That r have known the accused 
Alexander Hutton otherwise calle.d 'Colo' 
for three (3) years before the night uf 
the murdoro 

4o That I remember the night when 
Rupe.rt Taylor• otherwise call<:!d v Fathead' 
was killed at Boulevard Lane at:. Eight 
Mila~, Bull Bay in the parish of 
St. Andrewo 
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"5. That about 6~3u - 7:3U p.m. that 
ni ght f J: was i.n a. gambling house playing 
ludo wlth a number of o~her people in a 
lane across from Boulevard Lane at Eight 
Milesr Bull Bay in the par ish of 
Sto And.:-ew. 

6. That while I was play:Lng :i heard a 
loud explosion coming from the direction 
of Boulevard lane. 

7. That everyone starr.:ed ; '.o run in the 
direction from which the explosion came. 

a. '!'hat I jumped on my bike and rode 
up towaras Boulevard Lane where l. saw a 
body lyi.ng on the ground. 

9. Tha~ I looked at the body and rode 
away because I did not want to become 
involved b£.cause I heard it was murder. 
I had seen the person lying on the 
ground 0 before arn.l r knew h .Lm as °Fathead 1

• 

10. That i did not s~e Colo that night 
when I was gambling nor wi1en I went to 
look at the body. 

11. That r do not know Sholly Anne 
New·..:on. 

12. That I did not visit a club with 
Shelly An~e Newton or Fatheaaf or Ruddy 
Sample 0 or Patsy on that n.:"-...ght. 

13. 'l'hat Colo did not poin:: a gun at me 
that night.. 

14. That I did not make a report to ~he 
Pol.ice Eitation a1- Bull Bay U··at nig-ht or 
at any other time in relation to the 
incident. 

15. That atter that n~gh t I did not 
return tc Eight Miles until about one 
year later at which time i was informed 
and verily believed that Colo hau been 
sentenced ior i.:he murder of Fa<.:head o 

16. That I was also informed that my 
name; had been menl:.loncd in Court in 
connecti on with the case. 

17. That on hearing this I went t.o 
visit Colo's motherr Pearl Holding, in 
the ma:cket where she sellso 

18. That I was not aware before this 
time that Colo had been arrested or 
convicted and sentenced for murder. 

19. That during the year I WQS 
residing in Mona unc.il I 10 f ·L for Wood
ford Parko 

20. That. Colo 1 s mother info::::-med me that 
she had tried locating me bu:.. \TaS unsuc
cessful in her attempts. 
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11 210 ':i:'hat l told Colo's mother 1. was pre
parco to give evidence as the evidence 
given by the main witnessu whom I later 
learnt was Shelly Anne Ncwtonu was falseo" 

Michael Wells' affidavit readsg 

11 1 0 That r resid.c; and have my true place 
of abode and posLal address at Shooters 
Hillr Bull Bay PoOou in the parish of 
Sto Andr~w and I am a higglcro 

2o That I know the accused p~rson 
Alexander Hutton otherwise called 'Colo'. 

3o That I remember August 7v 1991 as 
that was the night Fathead was killed. 

4o That on ~hat night at about 7g00 p.m. 
I was at Eight Milesu Bull Bay in ~he 
parish of St. Andrew in Ploasant View 
Lane wa~ching footballo 

5. That I know Shelly Anne Newton. 

60 That while watching football i saw 
Shelly Anne Newton in Pleasant View Lane 
watching a game of n~tball. 

7. That while I was watching football 
I heard an explosion coming f l."om thG 
direction of Boulevard Lannc which is 
next to Pleasant View Lane. 

8. That: I ran to Boulevarcl Lane where 
I saw co. number of people ga t.hn :n:1C1. 

9o That. I saw a man lying on the ground 
I never recognised who it was but was 
later informed and verily bcli(WC i.t was 
Fathead. 

lOo That I saw Shelly Anne Newton running 
towards the lane when I was also running 
towards Boulevard Lane. 

11. That af~er I left tne scene I went 
to sit at the Eight Niles bus s~op and 
was there for sometime when a bus stopped. 

1..2. Tha.t i:.wo people alighted from the 
bus and then Colo came off r:he bus o 

130 That I told him that a man had been 
killed and he asked me if i'.: was the 
police who had killed him. 

140 That Colo never entered Boulevard 
Lane whore the body was thci:i.: night o He 
went up the road in tne direction of his 
home. 

15. That the weekend after the incident 
I left Shooters Hill and went to West
moreland to s~ll cosmet.icso 
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11 160 That I spent some mon'l;hs in Westmore
land selling my goods bctwocn Delf land, 
Little London and Top Hillo 

170 That r returned to Kingston after 
my stock was exhausted 8 at which time I 
triad to contact 'Colo' as I had brought 
SOl'lc>t.hing for himo 

180 That r was informedu and verily 
believed 8 by my cousin.Carol Ferguson of 
Eight Miles that Colo was 1 at. condemn 1 

for t.he murder of Fathead. 

190 That I did not know ncforc this time 
that Colo had been arrested for and con
victed of murder. 

20. That had I known I wculd have gone 
to Court to give evidence on his behalf o 

210 That I am prepared to give evidence 
on his behalf 0

11 

The test which must b~ satisfied by evidence which it is 

sought to adduce as f rcsh evidence was stated by the Lord Chief 

Justiceu Lord ParKcr of Waddington in R. v. Parks [196lj 46 Cr. 

Appo Rep~ 29 at page 32 and applied by this court in R. v. Page 

[1967) 11 WoioRo 122 is as follows~ 

11 The couri::.u mindful of the principle which 
was laid down in the case of R. Vo Parksu 
has considered ·che evidenc~ glvon to the 
court today and asks itself whether that 
evidence conforms to the conditions under 
which a Court of Appeal would consider 
and act upon additional evidence. The 
important passage in the judgment of the 
Lord Chief Justiceg LORD PARKER OF WAD
DINGTON in that case is to b~ found at 
(195l)u 46 Cro Appa Rep. 29; p. 32)g 

1 The reasonu however v fo:;: granting 
leave to appeal in this case was 
that the court shoultl consider 
·whether certain statements which 
had been obtained since the trial 
from various witnesses should be 
given in evidence in this courto 
It is only rarely that this court 
allows further evidence to be 
called and it is quite clear that 
the principle upon which ~his 
court acts must be kept within 
narrow confines, otherwise in 
every case this court. ·would in 
~f fect be asked to effect a new 
trial. 

As the court understands it 8 

the power under So 9 of the Cri
minal Appeal Act 1907 is wideo 
It is left entirely to the dis
cretion of the court ou·i.. the 

I 

i 

) 
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'court in the course of years has 
dec~ded principles upon which it 
should act in the exercise of 
that discretion. Those principles 
can be summarised in this way. 
Firs"i:.u the evidence that is sought 
to call must be evidence which was 
not available at the trial. 
Secondlyr this goes without saying, 
it must be evidence relevant to the 
issues. Thirdly, it must be evi
dence which is credible evidence in 
the sense that it is well capable 
of belief. It is not for this 
court to decide whether it is to 
be believed or notu but evidence 
which is capable of belief. 
Fourthly, the court will - after 
considering that evidence - go on 
to consider whether there might 
have been a reasonable doubt in 
th~ minds of the jury as to the 
guiH~ of the appellant: if that 
evidence had been given ~ogether 
with the other evidence at the 
t:rial.' 11 

It is manifest that the proposed evidence cannot satisfy 

this test. Counsel who represented the appellant at the trial 

would have been aware of the persons, including Bunny, whom the 

witness Newton named and he was also aware that the prosecution 

was not calling any of themo He has not stated that he made 

efforts to secure their attendance which effort would necessarily 

have included an application to the court to have any witness 

subpoenaedo The proximity of Mona and Woodford Park to the cou~t 

is well known and no witness would be thought credible who 

testified that he was within ~hat area and did not know for over 

one year of the trial of the appellanto Both Bunny and 

Michael Wells placo the killing some two hours earlier than the 

eyewitness made it. More to the point is the fact that the 

defence advanced was an alibi supported by Veronica Hutchinson 

who put the appellant at a bus stop down town at 7:30 p.m. which, 

be it noted, is much earlier than the time of the killing stated 

by the eyewitness who gave the time as after 9:00 p.mo The 

significant thing about the proposed evidence is that in any 

event it could not mce~ the third and fourth principle enunciated 

above. In the exercise of the courtvs discretion the application 

was refused. 
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The ground of appealu ground 2g which was argued reads: 

"The learned trial Judge erred in law in 
withdrawing from the jury the possibility 
of accident (po 43). On tho evidence of 
the witness Shelly-Ann Newton (po 14) the 
accused 'use the gun to shub him in his 
right cars and the gun go offo' 

In the context of the alleged encounter 
between the accused and the deceased the 
jury should have been directed to consi
der (a) whether the shooting was acci
dental; and/or (b) whether the accused 
was guilty of manslaughter by reason of 
gross negligence." 

It is to Lord Gifford's credit that he did not waste the time 

of the court making submissions on this ground of appealo He 

merely submitted that on the evidence of Shelly-Ann Newton i ·t 

was not clear that the discharge of the gun was necessarily 

4' deliberate and seems rather to have been a show of authori~y. 

No more need be saici than that accident would have to 

be re-defined to accommodate so implausible a contention and 

the law relating to manslaughter would require refinements 

which have so far evaded keener minds. Needless to say we 

rejected this ground also and dealt with the case as earlier 

stated. 

Finally, we must record our abhorrence and condemnation 

of this most callousv cruel and totally senseless killing which 

nevertheless en-t:i·::.les the murderer to his life. 
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