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IN TEE COURT OF APP

SUPREME COURT CRIMINAI APPEAL HC. 7/87

BEFCORE: THE HON. MR. JUSTICE RATTRAY, PRESIDENT
TEE HOW. MR. JUSTICE WRIGHT, J.4.
THE HON. MR. JUSTICE GORDOW, J.2.

-~ .
REGIHA i h
S
V5.
\;\\/L [P

Frank Phipps ¢.C. and Miss Dawn Satterswait for appellani

Kent Pantry, Deputy Director of Fubl:
Kissock Laing for the Crown

July 26 and 27, September 27 and 2§, 1993;
and April 26, 1994

RATTRAY P.:

The appellant Allan McGann was convicted o

- -~

f murder

in the 5¢. Catherine Circuit Court on the Z22Znd of January, 1987

General for 2 referral of his case tc¢ the Court of Appesl

the Judicature {Appellate Jurisdictiocn) Act. In the meazntime by

(Amendment} Act 1992 his case was reviewed by a Judge
Court of Appeal and classified as non~capital murder.

his sentence wa
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On th
has referred the

under the provis

{kppellate Jurisd

that we are now

Secti
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e zdvice of the Privy Council the Governocr-General
case to the Court of Appeal for a ro-hearing

ions of Section Z9{1l)ta) of the Judicature

i kd

iction) Act, It is by reascn of that reference
re-hearing this appeal.

on 29 of the rot reads as

28.~{1) The Governcr-General on the con-
sideration cf any petition for the
exercise of Her Hajesty'‘s mercy or of any
representaticon made by any other persocn
having reference to the ceonvicticn of a
bersen on indictment or as otherwise
referred to in subsection (2} of section
13 or by a Resident Magistrate in virtue
cf his special statutory swamary juris-
diction or to the sentence {other than
sentence of death) pass=ad on & person so
convicted, may, if he thinks fit at any
time, either -
{a} refer the whole case to the

Court znd the case shall

then b2 heard and determined

by rhe Court as in thc cass

of an appezal by a person

convictad: or

the assistance
ri On any point
case with 2
mination of
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eference being made under sub-section 1{a) reguires

us to approach the re-hearing as though an appeal has never baen

heard befors and

fresh evidence,in this case in the form of new medical avid

dismissed by the Court of Appeal. Furthermore,

bzen an applicaticon by tha appellant to adduce

we are o@llged on the referral to hear this evidence without regard

to the strict pr

when application

e~-conditionsg which must ncrmally be established

is made, under the ordinary rules ef practice
);.’
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relating to appeals, for fresh evidence to be

vules reguire that the reception cf this fLresh svidence depends upon

(a) that the evi

i1dence could not have
heen produced at

the trial, or

i - (b3 that some point which cculd no:z have
bzen O"QCeen arcse at the trial
upon which the fresh cevidence would
have peen material, [Victor George
Sparkes {1%5¢&} Cr. App. R. 8].
The Couxrt of aAppeal in & reference by the Governor-General
will not treat itself as being bound by the general rules cof practice
1f there is reason to believe that to do so would lead Lo an injustice

or the appearance of an injustice.

The fresh evidence produced for our considseration was that of

o

Dr. Willazd F.
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older, MB.BS., Physician and Surgeon whc cescribe

himself also as a Derxmatoelogy Consult
al
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The prosecution’s case ba

Carmen Batticks had formerly lived together with the appellant in &

On +the evening of the 29th of MNovember 1984 a man, whom the Crown

va
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alleged was the appellant had thrown sulphuric acid on

behind as she preparsd to open the grill gate wo enter her home.
Injuries resulting therefrom had caused the deatn of Miss Batticks.

The prosecution contended that injurics te the appellant's facse and

who on the Sth Deccmber 1984 examined the appellant and “found a spot
on his forchead, an acid burn spot on the forehead and one more spot
on the chin®,., He referred the appellant tc a 8kin Specialist at the

Klngsuon Public Hespital. The appellant hed maintained that ths burns

jare caused when “radiator steam, hot water spilt on his facerv.
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. Patricla Dunwell was the Dermatologist o whom the

B 3 g - - 5 O . o % LWl
£ referrad, Sne examined him on the 2Z20+h of

afpell nt w

]

December 1984, Shz gave evidaencs at the trial that she found

on "the forehead & 2 mm. by &% mm. approximately localized,

+

depressed hyper-—-pignmented scar He had thres small scars,
same description, deprsssed, pyper-pigmented, localized,® on the
forehead more centrally sn the right side. On t

he had "a 10 mm. approximately by 2 mm.scar of

?"
t
o
v
M
n
o
tq
osi
(O

descripticn®., When asksd what could have caused such damage she

gave her opinicn as:

"
O
Fh
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he further gave evidence that shs would have sxpected damage
caused by hot water and steam to be "superficial lasions and not

cnly that, the immediate surrounding skin would bs inveolved”.

Dr. Holder was called to rebut., He sxamined the appellant con the
11lth of September 1930 at the Zt. Catherine District Priscn, EHe

naintained that he found no scarring, healed or otherwiss, any-
where on the body of Mr. HMcCann which wounld be consistent with

N N -

neing caused by injuryy from suvlphuric acid,

f
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fasn

saved that h

[

Dr. Helder whe gave his evidenca beafore us si
examination revealed miid to moderate acne Ln various stages.
There were no kelcid or surgical scars consistent with acid burns.
Under cross—examination heowever and in answer to guestions asked

.

by the Court he admitied itThat:

(a) not all injuries result in Xelcoid scars;
J

{b) the same person can iav” x@loid scars in
c

-



driv
the man
Further

*I don't
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left the
coloured

it long

examinat
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mother”. After deing that the man cropped the jug in
eway and ran behind the house. He was ashked: "Who was

yvou saw the
the man as
hirt,

morning he saw the
the bhack®.

premises,

but I don't

ion:
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aid yeu

A Yes. sir,
O and at that time was thzre somebodv
living at ths house named Jcones?

:1;1
00

® © ©

Qs How, the next morning., I am talking
apcut; the moraning after, did you
tell anybody at all tha%t your mother
bawled cut, 'Lord God, Jones burn mi
up'? Sid you tell anvbeody that?

A Ho"

learned trial judgs toock ovar the guesticning in

& LORDSHIP: Xevin, I am not guite certain what
5% can 1 os2 bl he
o} =]
Yy

on a2
see him

LORDEHIP: Yes. What was happening then, was it
before, after she get the burn or before

ion

TO
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He was not
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"HISZ LURDEHIP: Take youxr fing=r out and answer.
WITNESZ: Yes,

HIS LORDESHIP: When vou heard her say that?

WITHEES 7“hen she running down Miss Icy.

HIS LORDSHIP: Can you describe the size of the
man that you saw?

WITHEES:: No.

HYE LORDCHIP: Joneg 18 what size man? Is Jones
& mans

WITHESS:: Yes.

S - . - .

WITHESS s Shert and fate.

HIS LORDEHIP: The man that you saw th
thing on your mother, wa
bigger man or & smallers

e as

Same S1Z

A

WITHESS . A2 tallsr man,
KIS LCRDSHIP: Tall like who?
WITNESS: Tall like Allan HcGann.
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egtablished that Paul and Lettrice Jones, husband and wife, were

tenants in a porticn of the houss in which the deceased lived.

Enid Ratticks. further gave evidence of a conversation shé hsard cn
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her verandah between the appellant an
heard the appellant say t©c Shane: "Carmen tell you why me and her

not talking®? Shane szid no. Sho then said "yes




asked: "What did Czrmen told you®? Ehans replied: "She told
me it was over monesy preblem”, The appellant said: "Is lie, yuhb

don’t hear that her man coming December and she is geing to get
marriea”? The n=xt morning at about 7 ofclock on her way

Carmen's houss Enid said she met the appellant who said: “What is

that mi hear happen to Carméen®? She replied and szid: 'Yuh don't
near that they buxn up Carmen” He asked her where was Carmen ahd

that the appellant had a scar .on his face, somewhere about his Jaw,

something locking like a sore.

Acting Cpl. Davy, the Investigaiting Cfficer, gave evidence
of having searched the yard.where the deceased lived and -
finding a blue long slesve shirt stuffed in the branches of a tree
located at the left side of the house. This shirt had what appeared
to be burns on it. The itree was nsarery o the reazr of the premisss.

The shirt was folded up and stuffed among scme branches of
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ater went to Lot 31 McHeil Beoulevard, Central Villiage,
pointed out teo nim as the appellant’'s room. He locked under a

screen and tock ocut a red short slzeve guernsey shirt which he

&

cxamined and saw several dark spots on the front. On the 3rd of
December he went to the Zpanish Town lock-ups and spoke to the

appellant. He saw scars or blisters on the appellant's face and

‘hands. He cautioned the appellant and tcld him that he was

how he came by theo scars or blisters and the appellant replied:

"A radiatcer bun mi a Falmouth Court Hcocuse®., To the guery where was

ne

he between §:20 to 7:30 p.m. on the 2%th of Hovember 1584

¥

responded: “Carib Theatre”. He showed the appellant ths blue long

foul g

sleeve shirt which he took from Lot 24 Spaulding Gardens, the home
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of the deceased and asked him if he knew it. The appellant saids
"Yes, dis a mi shirt. #Mi dash it weyv two weeks ago, mi no know

how it burn up so“. Presented with the red short sleeve guernsey

the appellant said: "Dis a my shirt too®. Regarding the spots on
the shirt, ti > 1 t said: 'Dis a must kb res3e, mi wor on
the shirt, the appsilant said “Dis a must be ¢ &, m k

white plastic container

The two shirits were among other items examined by
Dr. David Lee, the Government Znalyst at the Forensic Laboratory
in Kingston who fcund both shirts to be damaged by sulphuric acid,
There was alsc the residue of sulphuric acid in the plastic
container recovered from tha deceased’'s driveway.

The totality of the evidence thersfore which the prosecution
relies upon te link the appellant to the committal of the crime is
the blue long sleeve shirt found in a tree in the back c¢f the house
of the deceasad which had sulphuric acid on it, and which
Acting Cpl. Davy said the appellant admitted to ke his bur did not
know heow it got into that condition, ths red shirt found in the house

avidence of
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of the deceased admittedly belonging to hi

sulphuric acid on it, and blisters on the face of tha appellant

which the medical evidence confirmed to be caused by sulphuric acid.
With respect to the red shirt, however, Dr. Lee found that

+he sulphuric acid penetratad the front and

He was asked by Mr. Phipps, ¢.C., represcenting the appellant:

If the garmcn~ i
time that the ga i
acid, that is the ga

¥
t *hm skin, would voO

KD
co
. ’n

1

: Lo mind th pene
tration in the area, back and f*c 1Y

Az Yes, some evidence’.



In re-examination ha wasg asked by Mrs. McIntosh, Counsel
representing the Crown:
G If 2 garment like that had
sulphuric acid say %o only the
front portion of it and such a
garment were folded, would ic
damage the back or could it go
through to the back?
Az L expect a transfer c¢f zome from ie, "
The appellant gave evidence on cath de ing the commission

cf the act, and called witnesses +o suppert an &libi that he was
elsewhere at the time the crime was co mmitted and therefore could

not have been the person who threw acid on the deccased. In arriving
at their verdict the jury must have rejected this defence,

The grounds of appeal argued are in relatfion to four areas:
{1) The failure of the trial judge %o

withdraw Kevin's evidence from the
jury.

(2} The judﬁcis direction on how the
Jury should treat ths statement
dllegcdlj nade by the zppellant to
the ﬁvnuxigating cificer in relaticn
to bhe red shirt,

{3} The effect of the daceasad calling out
on her way down to Miss fcys:s *Loxd
God, Jomes burn mi up®.

(4) Whether or not the verdict was one
which could properly ba SLQDOI’“Q by
the evidance.

The validity of any or 2ll of +these complaints by ths

(a) a careful examination of the avidence
of Kevin Brown, the cnly eye-witness
to the incident:

{kb) the effect of his evidence thats

who threw acid opn his
mother and did not
know whe the person was .



Lé~=
{11} that his mother called
‘ out Jonas’ name that
night, Jones being &
person who lived on the
same premisaes as his
mother and himself;
{131 that he heard his mother
saylng when she was
going down Miss Icy, "Lorxd
God, Jones burn mi up®.
(1v) that the man whom he saw
throw the acid on his
mother was of z different
stature tec the Jones whom
he knew;
(v} that the man who threw
the acid was tall like
the appellant;
{vi) the adegquacy of the Judge’'s
summing-up on this aspect
of the case.
Wle nead also to exanine:
{2} the linkage sought by the prosecukion
to ke established between the appellant
and the person whe threw the acid by
virtue of the identification of two
shirts, as belonging to him, their con-
diticn in terms of whether L:ey had acid
on them cr nct and such evidence as would
tend to connect their ownership with the
appellant;
{n) the udqc“s direction in rvelation to the
statement concerning the blue shirt:
“Yes, dis a mi shirt,
mi dasn it ‘way two
weaeks age, mi no
know heow it burn up
SOUU
The learned trial judge directed the ry that with respect
to the evidence of Xevin Brown, a boy cof tender years the law
reguired him to warn them that there is a risk or danger of acting
on his uncorrcoborated evidence. Having done this and having given
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the reasons why this is s¢ there appears RO basis for the

particular complaint that the trial Jjudge should have withdrawn

e+

Kevin's evidence from the jurv. Re left it to the jury with the

1]

proper directions. Indeed there is nothing to contradict Kevin's

o

evidence as it stands that a person, unidentified by him but of

the same height as the appellant threw on his mother from a

4]

plastic jug, recover=ad from the scene, the liguid which caused

the fatal burns. That person did run to the back of the house.

It was in that general area that the blue shirt was found later

that night in the branches of a trse. Early next day the éppellant

came to the house and he went around to the back. The inference

left to be drawn could be as to whether his going to the back of

the house next morning was for the purpese of recovering the blue

shirt he had left there the night before after committing the act.
We therefore can find no merit in this ground of appeal.
With respect ©0o the statement allegedly made by the

appellant regarding the blue shirt and which statement the appellant

denied making, the gravamen of the complaint is in respect tc the

)

judge's direction to the jury concerning the woxrds "Yes, dis a

3
o0

mi shirt, mi dash it 'way two weeks ago, mi no know how it burn up sc”.
It was submitted that the trizal judge was obliged to give
a careful direction as to how the jury should treat what was in

fact a mixed statement:

{(a; incriminatcry in that it was an
dmission that it was & shirt
»2longing to the appellant:

oo

(b} sxculpatory in thaz he was
he &id not know "how it
and he had discarded it

hefore.

e trial judge to the Jjury

fow

The whole statement was put by t
for their consideration “whether you accept that bit cf evidence or
not what Deiective Davy said. Because if you accept his evidencs

that it is the accused man's shirt ycu will have to ask yourselves,

o)

how did it get in that trse branch How did it get sulphuric acid

w
t¥?

"l .

on
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The trial judge did not invite the jury only to consider

the admission of ownership of the shirt without a consideration of

ih

the part of the statement which alleged that the appellant did not

in

know how the shirt came to be burnt.

The authorities cited pefore us by learned counsel for the

o

appellant were all examined in the judgment of Kerr J.A. in the
earlier consideration bv the Court of Appeal of the appellant's
application for leave to appesal. We also have carefully re-examined
them and can find nc merit in the complaint concerning the manner
in which this aspect of the summing-up was dealt with by the trial
judge. We adopt the words in the judgment of Xexr J.2. in the
earlier appeal, S$.C.C.2. 7/59:
*In the light of these directions the
jury could be in no deoubt that the guilt
of the applicant rested on the cumulative
cecgency of the circumstantial evidence
and not on any single fact., We do not
agree that the directions werc such as
would lead the Jjury to infer that his
admission of ownership would be conclusive

orn the 1issue as tc his wearing the shirt
at the material time”.

The Jjury was not told tc ignore any part of the statement which
could be considered exculpatory. Furthermcre the defence on the
sworn evidence of the appellant was a denial of having made the
statement at all.

In Cedrick Whittaker v, The Cueen, Privy Council Appeal

No., 36 of 1982 where the gusstion of a mixed statement also came for
consideration the trial judge had referred tc the exculpatory part
of the statement as being self-serving. The Judicial Committee of
the Privy Council in the face of an admitted misdirection in this
regard gave a Jjudgment delivered by Lord Slynn of Hadley which

stated:
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"Accepting, however, that there was
such a misdirection the gquestion
remains as to whether there is any
risk of a miscarriage of justice
if the conviction is upheld. The
test is clearly laid down in
2Anderson v. The Oueen [1972] A.C.
1G0 at page 107 following Woolmington
v, Director of Public Prosecutions
11935) A.C. 462, at pages 482-3,
namely whether "if the jury had been
‘properly directed they would in-
evitably have come to the same con-
clusicn®.”™

We hold that the Jjury were preoperly directed and consequently the

issue in Whittaker's cass (supra) does not arise for consideration.

This leaves for consideration the directicn to the jury by
the trial judge on the effect of Kevin's evidence that the deceased
had said: “Lord God, Jones burn mi up”. This statement was
sufficiently contemporaneous with the attack on Carmen Batticks for
it to form part of the res gestas. The trial judge did not tell
the jury to igncre the staﬁement attributed by Kevin to his mother,

After reciting the evidence concerning Jones the trial judge said:

“Your duty is to judge the case on
the evidence that you have heard,
the evidence you have hsard, not
what has not besen presented to you,
what has been presented to you. If
there is a sufficiency then you act
on it. If there is imsufficiency of
evidence in your view then you will
be true to yvour cath in returning a
verdict according to the evidence
that you have heard®.

Later on he referred tc this aspect ¢f the case as follows:

"Now the prosecuticn is saying Xevin
can't say whe it was. Only four
persons were there, the dsceased,

she is dead, she can't talk now and

in any event you may well say from

the injuries she receivad if you
accept what the dectors said she

was in no condition at all to make

out anyocne that night, but Mr. Phipps
has asked you to consider and you

will have to consider it, ths evidence
thet came from Kevin that she did call
out @ name after the man had run away.
And when she went down to Miss Icy's
house she did say something to Miss Icy



"which would be inconsistent with

the accused being present. But

you will view all that in the light

of whether or not she was able to

identify any person. Kevin said it

was night, it was dark. Nothing

was thrown on Kevin, he was not

able to make out anyboedy”.
We would only emphasize the fact that for whatever reason she
accused Jones it was certainly not because she had seen her
assailant. It is abundantly clear from the evidence of Kevin that
she could not have seen anyone. On the issue of identification
a charge against Jones wculd be impossible tc sustain. Hence the
statement has nc evidential value.

It was therefore left to the jury toc decide on the standard
of proof clearly and correctly given to them by the trial judge,
whether despite that statement by the deccased, on all the facts
acceptable to them it was the appellant who that night threw acid
on Carmen Batticks which act resulted in hexr death. The jury so
found and the finding cannot be regarded as unreascnable.

Theres was a sufficiency of evidence from Kevin Brown
although he did not identify the appellant, linked with the condition
of the shirts admittedly belonging to the appellant, the injuries
to his face, the motive, and the rejecticn of the appellant's
evidence of his being elsewhere at the time the incident toock place,
for a reasonable jury properly directed as this one was to arrive
at a conclusion of guilc.

For these reasons we would dismiss the appeal and affirm

the conviction and the sentence as varied.



