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. IN THE COURT .OF APP~ 
~-~~c.--~~ 

SUPREME COli'"RT CRUUNAL APPEAL NO= 7 /f:O 

BEFORE: THE HON. MR. JUSTICE ru::.TTRAY, PRESIDENT 
THE HON. MR. JUSTICE ~~IGHT 9 J.A. 
THE HON. MR. JUSTICE GORDON, J.A~ 

REGIN'I~ ,,..,....-.. . 
f~:---

vs. 
(-'(' . ' L.---i .______....<...- ,./' ..__/'~· {_ 

.ALI.J:.l.N MCGANN 

Frank Phipps Q.C. and Miss Dawn Satterewait for Appella~t 

Kent Pantry, Deputy Director of ~ublic Prosecutions and 
Kissack Laing for the C:rm.n~ 

July 26 and 27, September 27 and 28~ 1993; 
and April 26~ 1994 

.Rf;.TTRAY Pe ~ 

~· 

The appellant Allan McGann was convicted of murder 

I/~ 

in the ,>-~ .. -
~ l. Q Catherine Circuit Court on -cne 22nd of January, 1987 

and sentenced to death. His appeal was dismissed and his con-

vic~ion and sentence affirmed by the Court of Appeal on the 

30th of May 1983. Subsequently he petitioned the Governor-

General for a referral of his case to the Court of Appeal for a 

re-hearing in accordance with the provisions of Section 29(1) of 

the Judica~ure (Appellate Jurisdiction) Act. In the meantime by 

virtue of the provisions of the ::Jffences .;~gains~c l:.he Person 

(14Jnendment) Act 1992 hls case v-1as reviewed by a Judg-e of the 

Coun': of l-ippeal and classified as non-capital murder" Consequently 

his sentence 'lias va_ried to life imprisonr;tent. from the 12th of 

Ja.nuaryr :1993 \•lith a direct:.ion tha-c he serve a period of n11en-:.y 

years before being eligible fo'r paroleo 

'[[ 
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On the advice of the Privy Council the Governor-General 

has referred the case to the Court of Appeal for a re-hearing 

under the provisions of Section 29(l)la) of the Judicature 

(Appellate Jurisdiction) Act. It is by reason of that reference 

that: \<.iS are nm.;; rs-hea.ring ~chis appeal. 

Sec~cion 2 9 of oc.he Lc1.:. reads as follous ~ 

'' 29.- ( 1) The Governo:c-General on the con­
sideration of any pet~tion for the 
exercise of Her MajGsty 1 s mercy or of any 
representation made by any other person 
having reference to the conviction of a 
person on indictment or as otherwise 
referred to in subsection (2) of section 
13 or by a Resident Magistrate in vir~ue 
of his special st.a.tutory SUI!l!.iiary juris-­
diction or to the sentence (other than 
sentence of death) passed on a person so 
convicted, may, if he thinks fit at any 
timer ei ·ther 

{a) refer the whole case to ~he 
Court aLd ~he case shall 
then be heard and de~ermined 
by the Court as in the case 
of an appeal by a psrson 
convicted, or 

(b) if he desires the assistance 
of the Court on any point 
arising in the case wich a 
vic3.":l to the determination of 
~he petitionr refer that 
point to the court for their 
opinion th€reon, and tha 
Court shall consider the 
point so referred and furnish 
the Privy Councjl Wl~h their 
opinion thereonn_. 

The reference being made under sub-section l(a) requires 

us to approach the re-hearing as though an appeal has never been 

heard befo:c:::: and dismissed by ·the Cou:r.-t of I1ppeal o Fur·the:cmore u 

where there has been an application by tha appellant ~o adduce 

fresh evidence, in "t.his case in the form of nc:w medical evidence, 

we are obliged on the referral to hear this evidence without regard 

to the strict pre-conditions whlch must normally be establlshGd 

when application is made. under ~he ordinary rules of practice 
/ 
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relating to appeals, for fresh evidence to be adduced. ~he ordina=y 

rules require that the reception of this fresh evidence depends upon 

it being shm·m ~ 

(a} 

"i (b) 1 

t:hat 
been 

the evidence could not have 
produced at the trial, or 

that 
been 

some point which could no~ have 
foreseen arose at the trial 

upon which the fresh evidence would 
have bee~ matsrial. [V~ctor George 
Sparkes (1956) Cr. App. R. 8]. 

The Court of App~al in a reference by the Governor-General 

will not treat itself as being bound by the general rules 0 {' -..... practice 

if there is reason to believe that to do so would lead to an injustice 

or the appearance _of an i~ju5:t-ic~. 

The fresh evidenc~ produced for our consideration was tha~ of 

Dr. Willard F. Holder, MB.BS., Physician and Surgeon who described 

himself also as a Dermatology Consultant. 

The prosecution 1 s case basically had been that tho deceased 

Carmen Batticks had formerly lived together with th8 appellant JLn c: 

cor::urronlaw rela.t.icnship 111hich had bi.=c~n ·terr.-tin& ted by the deceased. 

On t.hc evening of the 29dl. of vcvember 1984 a man 9 whom the Crown 

alleged was the appellant had. thrown sulphuric acid on i,-...--..­
). .~ t.:;. .._ frort.1 

behind as she: prepar2d ·to open the g1:ill ga~ce: to enter her home. 

Injuries resul ti:n.g 'ch2refrom h~d caused ·::he dc:a t11 of l"iiss Bat·ticks. 

The prosecution contended that injuriss to the appellant~s face and 

marks on his clothing -o;-;e:::e caused by spla.shing of the acid during 

the attack on Miss Batticks. 

Medical evidence was given al ths trial by Dr. Shivashankcr 

1-;ho on the 9th Dec;:;mber 19·84 examined t.he appellan.t and "found a spot 

on his for2headp an acid burn spot on the forehead and one more spot 

on the chin". He referred the appellant to a Ski~ Specialist at the 

Kingston Public Hospital. The appellant had maintained that the burns 

'•Jere caused \;Jhcn "r<ldia.tor steam., hot: ·vater spilt on his fac-e"· 
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D:;:. Pa".::.ricia Dum;ell ">las the D·ermatolog-ist t.o whom the 

appellant was referred. Sf:e e}:am:Lrlcd him 011 the. 20t.h of 

December 198-i. She gave evidence at the trial that she found 

on "the forehead a 2 r.-rrn. by 5 rn...u. .?tpproxi~11ately loc2.lize.d, 

depressed hyper-pigmented scar. He had three small scars, 

same description, depressed 7 f:.YP·<=r.·-pigment.eC. J localized 0 '• or.. the 

forehead f(iOre cent.rally ~.n the ri·ght: side. On the right cheek 

he had "'a 10 rr.;n. approxima·te1y by 2 :IT"!hl. scar of the same 

descrip·tion". ~'Jhen asked '\·7h.::i.t. could have caused such damage she 

gave her opinion as: 

"Well, a burn say from sparks landing on 
the skin soon af·te:.-..~ - acid damage, 
those are more or less ths two types of 
damages I could think of that "muld 
cause suc£1 localized" depressed lesions·". 

She further gave evidence that she would have expected damage 

caused by hot wa-cer and stea.m to be "sup,~rficial lesions c:~nd not 

only tha.tu -che iminediat.e surrounding skin vwuld b'2 involved.". 

It was this evidence in relation to acid burns which 

Dr. Holder was called to rebut. He examined the appellant on the 

lltb of Sep'tember l99G at the St. Cathe:r:ine Dist:::-ic-:::. Prison. He 

naint.ained thai: he found no scar:r:i.::>g" healed or ot.he.!:"ilise; any-

where on the body of Mr. McGann which would be consistent with 

bslng caused by injury from sulphuric acid. 

Dr. Holder who gave his evidence before us stated that his 

examination revealed mild to mode~at2 acne ~n various stages. 

There were no keloid or surgical scars consistent with acid burns. 

Under cross-examination however and in answer to questions asked 

by the Court. he admitted ·chat~ 

(a) not all injuries result in keloid scars; 

(b) "che same pcrso:1 can hav;o keloid scars in 
ooe arec-, and not. in ano·th2r; 

(c) acne can develop h:avin'; 1. i::s ovm scars 
at a place where there was a scar before; 
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jug in his hand and "throw the thing that him have in the plastic 

jug on m1 mother". After doing that the ma~ dropped the jug in 

the driveway and ran behind the houss. He ~:vas asked g "'Who ,;v-as 

the man you sav; the niglrt "? He replied~ "I did not see him faceu. 

Further asked~ '"So hov:i did you knmJ uho it was"{'" His :ceply was~ 

ni don~t know who J...t \lll2S" o I-:Ie descrit~i;;d the man as having on a 

bright shirt. 

:Next morning h.e saw the appellant: come "::o thE: house. "I see him 

go round the back"6 He then returned to the front of the house and 

left the premises. 'Yi7hen cross-examin~ci ciS t.o ·~1hether the bright 

coloured shirt was long sleeves or short sleeves he said: "r '::hink 

it long but I don•t too sure". He was further asked in cross-

examination~ 

9 Q: That night or evening, that night 
· did you hear your mother call out 

Jones name? 

A~ Yes, sir. 

'Q g J.1nd_ a ... c. t.ha 1: time ~ ... 7as. t:he.L-e l ' someooay 
living at the house named Jones? 

A~ Yes" 

Q:; I~Jo'f.-J fl tl~1e ne:Kt rn·ornir1g o I arn tal~~in.g 
about, the morning after, did you 
tell anybody at all that your mother 
ba";r led cut !J 

8 Lord God., J on,ss bu:c n mi 
up 1 ? Did you tell anybody that? 

A~ t-Jog~ o 

The learned trial judge took over the questioning in relation to 

Jones as follov7£; 

"HIS LORDSHIP: 

WlTNESE; ~ 

HIS LORDSHIP~ 

Ke-v-in, I am not qui tc cert.~in <,;ha·t 
you mean v<hsn you sa.y your mother called 
ou-t Jones~ s narne t.hc1t r1ig.h.t .. ., ~~:lf:3:t ·t.i.me 
you heard your mother called out Jones's 
:n.araet' 

Hhat ·time·~, 

Yes. What v.Ja3 happening t:henr 'das it 
beforeu after she get the burn ox before 
o;· ~,;hen? 
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HIS LORDSHIP~ 

hl"ITNESS~ 

HIS LORDSBIPg 

rJJ=TrJESS ~ 

HIS LORDSHIP~ 

~;J"ITl•JESS; 

EIS LORDSHIP~ 

Tl~lT1:JESS g 

HIS :LORDSHIP; 

HITNESS~ 

HIS LOP...DSHIP ~ 

~~li~'rlJESS ~ 

HIS LORDSHIP~ 

WITNESSg 

HIS LORDSHIP~ 

1qiTIJESS ~ 

HIS LORDSHIP~ 

~JITi'1ESS ~ 

HIS LOHD5HIPg 

1·JIT!-JESS 6 
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Af"cer she get the burn. 

f'lha t _is, that.? 

After she got the burn. 

Where was Jones at t.}na t t.j~nls? 

A:: \\!O:Ck. 

He was not at home? 

No. 

So when your mother callea out 
the name Jones where was this 
man ·tJ::at yo··1 serF thro\,; some1:.hing 
on h5r, whsre was thE man at that 
'tirrie'";: 

Where the man was? 

Yes. You said you saw a man co.rne from 
· ·h'·' •-'n·· , ___ _,__ "~ ~- .... • ~ :· ne1lDO ~lc au~~ u~nc ~un ~o }OQr 
mother u· ~-:-.hrmv somethii1g on her •'ind 
then run around thG back of the 
house and you throw some stones 
around the back of the housep 
right? 

Yes. 

You also sald that you heard some 
time that night. you heard your 
mother callEd out the name Jones. 
~"Jh~t I am as}:ing you, 'tlhen shs 
called out that name where was the 
man ',;-rho you S2.';·! run from ·;.:he c!ust 
bL:l? 

I c~ton ~ t kno~'J· 0 

~-Jhat is tlr;;i_t:'i F!3.ce this t"v1ay so 
they can heaL what you say. 

I sse him run from behind the back 
of the house. 

It was after the man run behin6 the 
back your mother called out Jones? 

Yeso sir, 

You answered a question and you said 
that the next morning you did not 
tell anyone th&£ your mother said, 
1 Lord God Jones burn mi up•. Is that 
correct? 

Y"'"r.~S o 

Did you hear your mother say that at 
any time? 

Yes, I hear hsr say ~hat. 



uu HIS LIORDSHIP; 

~liTNESS ~ 

HIS LORDSHIP~ 

WITl:..JESE:~:; 

HIS LORDSHIP~ 

~:JIT1>JESS; 

HIS LORDSHIPg 

~~I~I;lJESS ~ 

HIS LORDSHIP~ 

IAYITNESS ~ 

HIS LORDSHIP~ 

WITt~E~3S ~ 

HIS LORDSHIPg 

WI'l'NESS ~ 

HIS LORDSHIP~ 

~HTNE3S~ 

HIS LORDSHIP; 

vHTNESSg 

-s-

Take your finger out and answer. 

Yes. 

~¥hen you heard her say that? 

v'lhen she .r·unni!lg down I"iiss Icy. 

Can you describe the size of the 
ma::1 i:h::>. t you saw? 

No. 

Jones is ~shat size man'? Is Jones 
a n1.a11? 

Yes. 

I take it for granted is a man. 
Jones is a ma::J.? 

Yes; s :Lr. 

~'That size man? 

Short and f2.'C • 

The man thc-.t you sav; throwing the 
thing on your mother, was he a 
bigger man or a smaller~~trl.al{:;-.-o·Jt-'i~t;le 
same size as Jones? 

A taller man. 

Tall lil~e v;ho'? 

Tall like Allan McGann. 

Speak up a little louder, please. 

Tall like Allan McGann". 

The evidence of Enid Batticks the sister of ~he deceased 

established that Paul and Lettrice Jones, husband and wife, were 

tenants in a portion of the house in which the deceased lived. 

Enid .;aa::t.t.i:cks .. fur·ther gave ev.:..dence of a conversation s.he heard on 

her verandah beti!Jeen the appellant ana a 'i-lOma.n named Shane. She 

heard the appellant say to Shane~ "CarRen tell you why me and her 

not talkingn? Shane said no. She then said "yes". The appellant 

. .,.. -- - 4---- _.,.[.-.:... ··::. ~--- -.- .-- ~;;/:-~~- ~- .. ~- ----~--
.:-·-

-.·"t 
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asked~ u'1'17hat did Co.rmen told you"? Shane replied~ 0'She told 

me it -v;as over money problem". The appellant said~ "Is lie? yuh 

don't hear that her man coming Dec'?mber and she is going to get 

married"? The next morning at about 7 o'clock en her way to 

Carmen's house Enid sala she met the appellant who said: ··~vhat is 

tha·t mi hcc.r happen to Carmeni'!-? She replied a,nd sa1.d ~ ''Yuh don't 

hear that t.hey burn up Carmen". He asked her ',rlhere Has Carmen and 

she replied~ "She is in the Spanish Town Hospital". She nm::.iced 

-'chat the appellant had a scar .. on his facer some><Ihere about. his jaw r 

something looking like a sore. 

Acting Cpl. Davy 1 the Investiga~ing Officer. gave evidence 

of having searched the yard.where the deceased lived and 

finding a blue long sleev8 shirt stuffed in the branches of a tree 

located at the left side of the house. This shirt had what appeared 

to be burns on it... Th;;; t.ree v;as nearer t.o the rear of the pre.mis..:;:s. 

The shirt was folded up and. s~:uffed among somE:. branches of the 

tree. He later went to Lot 31 McNeil Boulevard, Central Village, 

'\,vhere the appellant lived. Hf'.,; w-ent. in-co a room in the housE: 

pointed out to him as the appellant's room. He looked under a 

screen and took out a red short sleeve guernsey shirt which he 

examined and sav1 several dark spots on t.he fron·t. Or:: ·the 3rd of 

December he Nen·c t:o the Spanish 'I'own lock-ups ar1d. spoke t:o the 

appellant. He saw scars o:.r blisters on t:.he app,.:;llan".:: lis face and 

hands. He cautioned the appellant and told him that he was 

investigating a casE. of assault:. occasioning bodily harm conu""!l.i·tted 

on Carmen Batticks on ~he night of the 29th of November 1984. The 
~-

appellant said~ ~she seh mi trouble her~? He asked the appellant 

how he came by ·the scars or blls'ters and tl:e c.ppellant replied~ 

"A radiator bun mi a Falmouth Court House''. To the query where was 

he betwe,~n 6~30 -::o 7~30 p.m. on the 29'ch of iiovember 1984 he 

::cesponded ~ ncarib Theatre". He showed the appellant the blue long 

sleev8 shirt which he took from Lot 24 Spaulding Gardensf the home 
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of the deceased and asked him if he knew it. The appellant said~ 

"Yes u dis a mi shirt. .Hi dash i ~: wey ·two \.'leeks ago, :mi no knm.; 

hm-1 it burn up so''. P.r-esented vith the ::::ed short sleeve guerns·ey 

the appellant said: "Dis a my shirt too". Regarding the spots on 

the shirt, the appellant said: "Dis a must be grease. mi work pon 

car inna it sometimes". The appellant made no reply -:;..;hen shown the 

white plastic container and. asked. if he knew anything about. 

'Ihe two shirts "'ere among other items examined by 

~ ,... 
-:i- ~ 0 

Dr. David Lee 7 the Government ~~"nalyst at thE: Forensic Laboratory 

in Kingsl:on who found both shirts to h::: damaged by sulphuric acid. 

There was also the residue of sulphuric acid in the plastic 

container recovered from the deceassdus driveway. 

The totality of the evidence therofore which the prosecution 

relies upon ·to link the appellant to the committal of the crime is 

the blue long sleeve shirt found in a tree in ~he back cf the house 

of the deceased which had sulphuric acid on it, and which 

Acting Cpl. Davy said the appellant admitted to be his bu~ did not 

knm-v hovi it got into that. condi t.im1, ·ths rc.;;d shirt found in the house 

of the deceased admittedly belonging to him which had evidenc.;:~ of 

sulphuric acid on it, and blisters on the face of the appellant 

which the medical evidence confirmed to be caused by sulphuric acid. 

With respect to the red shirt, however, Dr. Lee found that 

the sulphuric acid penetrated the front and the back of tha~ shirt. 

He was asked by Mr. Phipps, Q.C., representing ths appellant: 

nQ: If the garment is being worn at the 
·time that t.hs qua.nt.ity of sulphuric 
acid, that is the garment next 
to t:he: skin u 'h'ould you explo?Ct somf2 
evidence of acid on the body of the 
wearer, bearing in mind the pene­
tration in the area, back and front? 

A~ Yes, some evidenc·s" o 
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In re-examination he was asked by Mrs. Mcintosh, Counsel 

representing ·the Crmvn ~ 

HQ ~ If a garra.ent like -i.:f"lat l1a(i 
sulphuric acid say to only the 
front portion of it and such a 
garment were folded 0 would it 
damage thi-; DacJ~ (.'r C·Ollld it go 
through to the back? 

A~ I expect a transfer cf some fror0. i~c." 

The appellant gave evidence on oat.h denying t.he commission 

of the act, and called witnesses to support an alibi that he was 

elsewhere at the t.ime th'2 crime was comrai t~:ed and therefore could 

not have been the person who threw acid on the deceased. In arriving 

at thelr verdict the jury must have rejcct<2d this defence. 

The grounds of appeal argued are in relation to four areas: 

{l) The failure of the trial judge to 
'""li thdraw Kevin's evidence from the 
jury. 

( .2) The judge 5 s direc;>:.ion on how t.he 
jury should treat the statement 
allegedly made by the appellant to 
the investigating officer in relation 
to the red shirt. 

(3) The effect of the deceased calling out 
on her way down to Hiss rcyg '"Lord 
GodF Jones burn m~ up". 

( 4,) Whe"cher or no·t the v-r;:rdict ~!las one 
which could properly be supported by 
the evid,:mc~s. 

The validity of any or all of these complaints by the: 

defence requires inter alia: 

{a) a careful examination of the evidence 
of Kevin Brown, the only eye-witness 
t:.o the incideni::: ~ 

(b) the effect of his evidence that: 

(i) he did not see the 
face of the man 
who threw acid on his 
mother and did not 
know \-lhc ·the person was; 
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(iv) 

(v) 

(vi) 
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that his mother called 
out. Jones l name that 
nightr Jones being a 
person who lived on the 
same premises as his 
mother and himselfi 

that he heard his mother 
saying when she was 
go::_ng do-v.m I:-liss Icy" "Lord 
'God, Jones burn mi up""" 

that. the man 'ir?hom he sav: 
throw ~he acid on his 
mother was of a different 
stature to the Jones whom 
he iG'lE:lf! ~ 

that ·the man 1.-vho threw 
the acid was tall like 
the appellan-t 9 

the adequacy of the Judge's 
summing-up on this aspect 
of the case. 

t--Je need also to exa.mine ~ 

(a) the linkage sought by 'che prosecution 
to be established between th€ appellant 
a.nd •;:he person who t.hre\J ·c.h.e acid by 
virtue of the identification of two 
sh~rts, as belonging to him,their con­
dition in terms of whether they had acid 
on them or net and such evidence as would 
tend to connect their ownership with the 
appellant; 

(b) the judge's direction in relation to the 
statement. concerning the blue shirt~ 

"Yes, dis a mi shirti 
mi dash it gw;:q t<;vo 
weeks ago, ni no 
know ho;-; it bu:;::n up 
sorr~ Cl 

The learned t~ial judge dlrected the jury that w~th respect 

to the evidence of Kevin Brmvrn, a boy of t~ender years the law 

required him to warn them that ·there is a risk or danger of acting 

on his uncorroborated evidence. Having done this and having given 

,y.r 
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the reasons why this is so there appears no basis for the 

particular complaint that :':.he trial judge should have "flithdrawn 

Kevinus evidence from the jury. He left it to the jury with the 

proper directions. Indeed there is nothing to contradict Kevines 

evidence as it stands that a person. unidentified by him but of 

the same height as the appella::::t threw on his E<other from a 

plastic jug o n;covered from thE.: scene 8 t.he liquid vJhich caused 

the fatal burns. That person did run to tho back of the house. 

It was in that general area that the blue shirt was found ~ater 

that night in the branches of a tree. Early next day the appellant 

came to the house and he went around to t:.he back. The inference 

left to be dravm could be as to v1hether his going to t:.he back of 

the house next morning was for the purpose of recovering the blue 

shirt he had left there the night before after cornmi t·ting the acto 

We therefore can find no merit in this ground of appeal. 

With respect t:o the statement allegedly made by the 

appellant regarding the blue shirt and j,-Jh.ich s):a'c<;;,me:i.Yt the appellant 

denied makin~ the gravamen of the complaint is in respect to the 

judge's direction to the jury concerning the words; '"Yes~ dis a 

mi shirt v mi dash it. u way two Y.IE:eks ago 8 mi no know how it burn up so" • 

It was subm1t"ced that the trial judge ~-1as obliged to give 

a careful direction as to how the jury should trea): '"'hat 'lflas in 

fact a mixed s~atement~ 

(a) incriminatory in that it was an 
admission ·that it v1as a shi:ict 
belonging to the appellant~ 

(b) exculpatory in tha~ he was saying 
he did not know "h0\-7 i·t burn up souo 
and he had discarded it some~ "~<ile·sks 

before. 

The whole statement was put by the trial judge to the jury 

for their consideration 9'whethe:.:- you accept ·that bit of evidence or 

not '!!?hat Detective Davy said 0 Bt!cause if you accept his evidence 

that it is the accused man's shirt you will have to ask yourselves, 

how did it get in that tr2e branch? How did it get sulphuric acid 

on itt'? 
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The trial judge did not invite ·the jury only to consider 

the admission of ownership of the shirt "'i thou1: a consideration of 

the part of the statement which alleged that the appellant did not 

knov7 how the shirt: came to be burnt. 

The authorities cited before us by learned counsel for the 

appellant were all examined in the judgment of Kerr J.A. in the 

earlier consideration by the Court of Appeal of the appellant 1 s 

application for leave to appeal. Ne also have carefully re-examined 

them and can find no merit in the complaint concerning the manner 

in which ·this asp•2ct of the sununing-up was dealt with by the trial 

judge. We adopt the words in the judgment of Kerr JoA. in the 

earlier appealu S.C.C.A. 7/89~ 

"In the light of these directions the 
jury could be in no doubt that the guilt 
of the applicant. rE~sted on the cumulative 
cogency of the ciicumstantial evidence 
and not on any single fact. We do not 
agree that the directions were such as 
would lead the jury to infer that his 
admission of ownership -vrould be conclusive 
on the issue as to his wearing the shirt 
at the material ti:me 1

'. 

The jury was not told to ignore any part of the statement which 

could be considered exculpatory. Furthermore the defence on the 

sworn evidence of the appellant was a denial of having made the 

statement at all. 

In Cedrick \'Vhittakcr v. The Queel~_; Privy Council Appeal 

No. 36 of 1992 v1here the ques·tion of a mixed st:a·tement also ca..rne for 

consideration the trial judge had referred to the exculpatory part 

of the statemen·t as being self-serving. The Judicial Cormnittee of 

the Privy Council in the face of an admitted misdirection in this 

regard gave a judgment delivered by Lord Slynn of Hadley which 

statedg 
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in Accepting v however, ·that there was 
such a misdirection the question 
remains as to whether there is any 
risk of a miscarriage of justice 
if the conviction is upheld. The 
test is clearly laid down in 
Anderson Vo The Queen [1972] AoC. 
100 at page 107 following ifioolminqton 
v. Director of Public Prosecutions 
(1935] A.C. 462u at pages 482-3g 
namely whether 1 if the jury had been 
properly directed they would in­
evitably have come to the same con­
clusion1." 

We hold tnat the jury were properly directed and consequently the 

issue in Whittaker's cas£ (supra) does not arise for consideration. 

This leaves for consideration the direction to the jury by 

the trial judge on the effect of Kevinns evidence that the deceased 

had said~ 1'Lord God, Jones burn mi up"~ This statement was 

sufficiently contempo~aneous with the attack on Carmen Batticks for 

it to form part of the res gestae. The ·trial judge did not tell 

the jury to ignore ·the statement attributed by Kevin to his mother. 

After reciting the evidence concerning Jones the trial judge said~ 

"Your duty is to judge the case on 
the evidence that you have heard, 
the evidence you have heardr not 
what has not been presented to you, 
>;,;hat has been presented to you. If 
there is a sufficiency then you act 
on it. If there is insuffic~ency of 
evidence in your view then you will 
be true to your oath in returning a 
verdict according to the evidence 
·that you have heard" o 

Later on he referred to this aspect of the case as follows: 

"Now the prosecution is saying Kevin 
can r t say .-Jho it -v;as. Only four 
persons were there, the deceased, 
she is dead 17 she can 1 t talk nmv and 
in any event you may well say from 
the injuries she received if you 
accept what the doctors said she 
was in no cond~tion aL all to make 
out anyone that night, but. N:r. Phipps 
has asked you to consider and you 
will have to consider it, the evidence 
that came from Kevin tha·t she did call 
out a name after the man had run awayo 
.ll..nd when she went dm~m to I>iiss Icy§ s 
house she did say something to Miss .Icy 
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~~which would be inconsistent with 
the accused being present. But 
you will view all that in the light 
of -v<hether or not she was able to 
identify any person. Kevin said it 
was nightu i"c v1as dark. Nothing 
was thrown on Kevinr he was not 
able to make out anybody 0

'. 

We would only emphasize the fact that for whatever reason she 

accused Jones it was certainly not because she had seen her 

assailant. It is abundantly clear from the evidence of Kevin that 

she could not have seen anyone. On the issue of identification 

a charge against Jones would be impossible to sustain. Hence the 

statement has no evidential value. 

It was ther£fore left to the jury to decide on the standard 

of proof clearly and correctly given to them by the trial judge, 

whether despite that statement by the deceasedu on all the facts 

acceptable to them it was the appellant who.that night threw acid 

on Carm~n Batticks which act resulted in her death. The jury so 

found and the finding cannot be regarded as unreasonable. 

There was a sufficiency of evidence from Kevin Brown 

although he did not identify the appellantu linked with the condition 

of the shirts admittedly belonging to the appellantv the injuries 

to his faceu the motive. and the rejection of the appellant's 

evidence of his being else1.11here at the time the incident took placeD' 

for a reasonable jury properly directed as this one was to arrive 

at a conclusion of guilt. 

For these reasons we would dismiss the appeal and affirm 

the conviction and the sentence as varied. 


