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The life of fifty-eignv vears old Basii Francis was
summar:ly ended when at about w:ildl p.m. On January 19, 1959,

a bullet from one of three guns being fired by three gunmen

l._J

tore chrough his right lateral preast passed thirough the

right lung throush the right lcbe of his liver anc iodged in
che tissues of the epigastrium. Massive haerrrhage resulted
and with it death. '‘he buliet recovered by

Dr. Royston Ciiffcrd, forensic pathologist, wisg a large
calibre copper—-jacketed lead bullet. UYhere waere nc gun-—
powaer maris on the pody winich fact incicated hat the weapon

3

was more thah twent wody at the time the
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bullet was dischargen. Yhe locaticn was " ne nters seccion of

manchester dtre=i ane hanchester Lane, dix 1180 WOWh,
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e, Catherine and although he eviuence indicates that the
intersection was cusy with people rhe problem of f£inaing
witnesses, which has becoue very noticeable especially in
crimes of viclence, wWas such thiat the prosecution was forced
te rely on the regtimony ©f one eye~witness.

whe hearing of the applications for leave tO appeél
against conviction and sencence OF feath imposed &t the Home
Circuit tyial isefore Binghalis J. and & Jury on
Fepruary Lo 1984, wWas rresien as the nearing of tns appeais

beczuse guestions of law were involived.

th

significant areas for atcention are the guality ©
the svigence; consisting as i does of the uncorroborated
restimeny of & single wiiness, the treatment bY the learned
+rial judge of rhe case for +ne defence and the polltlcal
aspect of the case, This latter fact assumes importance
begause; despite the fact the sole eye~Witness ané the appel-
lants straddle the political aivice, the prosecution did not
present'its case with that fact suggestea as & possible metive.
However, the defence, which dia not aisguise its condenmation
of the witness &5 & liar because oOFf nwig political allegiance;

prcjecteé cnzt Fach o & basis for nie fabricating & Case

i

ihe General zlectrons of 1558 were Dut rhree weeks
away and political activists were busv. “he scene ©f the
murder is claimed tc be an area frecuented moscly bY adherents
cf one party irwur). <The lone eye~-witness,
Mr. Lesmond panatdil, cestifiecd that the area was Very crowded
put the peogple appeared not teo have beern spread abroad but O
have been 1inl iiccle groups. He was standing in the incer—
section between twe of these 1ititle groupSes she deceased,
pasil #rancis (vCcorpae” ) ; Was seated oOn £ culvert with his

pack towards the cemiitery and nis face rowards the market



while the witness faced the cemetery witn hig back towards
the market. Francis sat in cenversatron with Joshua Green
and others. Approaching from the direction of the cemetery
were three men whom the witness recognized from a distance of
about one chain away toc be the twce appellants

fAltimond Chambers {“"Mile™),. RKenneth B8ell {"Duck®) and one
"Tony Honk®. They came towards the intersecticn running and
then cach man drew a gun from his waist and began firing
indiscriminsiely at tne perscnsg yathered There. The deceased
remained seaved while all else including tlhe witness socught
safety. In all three persons were injured. It is not known
whether ¥rancis® failure to seek safety is due to his being
shot early after the shooting began or whether he had been
rendered incapablie by his known alcoholic imbibitions., The
witness took cover on the premises of winston Jackson (“g7)
acruss the road from where he watched the greater part of the
proceedings. His view ¢f the men, wnile he stood in the
street, lasted a matter of a few seconds buz he said he had
known Chambers Loy seventeen to eiyghteen years and saw nim
guite freguently {Cnamba2rs agrees that they knew each other
and #ell he xnew Lor zbout eight yeszrs and last saw kim
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eariier 4during the sazid day. The street was lighted by =z

looked at the men frcm Johnson's premises he ' 2s locking ac
their backs.
Eis evidencz was challenged on two bases, viz:

1. He was not present and so had
fabricated his evidence.

2. if he were present he could
not possibly see waat he saic
he saw from where he said he
Was.a

He tegitified that he took cover behind a :.nc sheet pbetween

Jonnscn's Bakery and on adjoining lumber ard and that he
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viewed the incident through a hole about l-ihch across in the

zinc sheet at which point he was four to five yards from where

JTJ

ssue was joined as to whether

et

rancie sait on the culvert.
any such point existea - the contention being that the lumber
yard is fenced in with zinc sheet about eight feet in height
and that there was no zinc fence across the front of Johnson's
premises. However, he maintained that irom that spot he saw

Francis receive a sho

in his bachk and then fall wriggling to

r

the cround. After the pecple had fled intc kanchester Lane
the gunmen retraced theilr steps towards the cemetery. ¥
witness then emerced from his hiding place where he had spent
2 - 2k minutes viewing the events and, passing Francis on the
ground, sought ths ccmpany of the persons in the lane. He
said ne spent about one hour there with the people discussing
the evening's norror during which time & police radio cax
came by and took the body of Francis away. On the guestion
of identification of the three gunmen he said as they
approached he saw them front-wise from head to foot and as
regards cobstrucition te his view he said there was nothing to
prevent nim from seeing what was transpilring between the

in cross-~examingiicn he salid he kaoew Fraucis
received mere chan one shot but he did not Lnow how many.
Further, he caid hs heard many shots fired bu couldn’i tell

how many hit Francis. Ané he insisted Franci: was shot in

[

the back because he zaw the men go up tc him :nd sheot him
in the back. Challenged cn his depcsitions, n: admitted
testifying at the Preliminary Examination that he saw Francis
receive two shots. e sa2id he arrived at the Iranish Town
Pclice Station tc wmase his report about 7:30 p 1. but his
depositicon had "scmething to %:00 p.m.”. de £1iid he was

accompanied to the police station by perscas whe had

s
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witnessed the incicent. (uestioned as tc how he gained

entrance to Johnson's premises, he said he entered where

there was a dislodged zinc sheet adijoining the gate. He had

previously said it was via the gate but he also agreed that
that gate was kept cnained. He denied the suggestion that he

: was at one Migs Nana's building along with cone Harl

i

? at the time of the shooting., He adiitted that the appellant

: Chanbers was a f£ro

[

e-line supporter of fthe one party and that

Vin Edwards was & cancaidate for the other in the up-coming

General #lecticns but denied that he was accompanied to the

gi police station by ¥Yin Edwards.

Detective Corporal Maurice Shiriley received a -

report of the incident about o:4U p.m. and after attending at
R the Spanish Town Hospital where he saw the corpse oi
Basil Francis with a bullet wound to the right side, he

visited the scene of the killing and observed blood by the

culvert where Francis had sat. On February %, 1985, he

g arrested the appellant Chambers on a warrsant which he had
: obtzined and &fter caution Chambers said:

rie go out and when me comne Dack
me see & cvrowd & people and them

| say some people get sinot. Me
; never 4aid even in a the area.

kY

When HSell was arvested nhe said:

i

: "Nobody can say me shoot anyboay.
E e near say them a call ne nan:

: say me shoot man but me nth
shoot nobody.”

2

Cross—examined, he said it was at about 9:00 2.m. he saw the
witness Desmond Tahatdil at the police station at a time when
several perscons were there but he could not recall seeing

Vin Edwards there. 7The cemetery, he said, is apout four

chains from the scene of the shooting. Uf the ceveral persons
interviewed by him only two admitted to buing eye-witnesses,

That was the case for the prosecutiocn.
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The appellant Chambers gave sworn evidence., He was
thirty-eight years of age and hacd known the deceased for
fifteen yezrs and had on occasions bought drinks at the whole-
sale where Francis worked. Un January 15, 1969, he was not
at the scene of the shooting and had nothing to do with the
shooting of Basil Francis. He had been with a Mr. Brown at
his cffice at Brunswick Aveunue ané from there ne went to
My, Warmington's bar at Tawes Pen at about 7:0€ p,mguwhere he
saw a crowéd 0f party supporters including Basi FranéisT son
from whom he leaznt of Francis'® death. {ross—examined, he
said that he and the appellant Bell were friends, he did see
him the day of the incicent but he had nothing to do with
the killing. |
The f£irst of the five witnesses called in his
defence was Deputy Superintendent Garnet Dzaley who testified
that at about £:00 p.m. the candidate Vin Edwards attended
at his office and gave him certain information and as a
resulc of which he sent fcr the witness, Deswond Tahatdil,
and tock a statement from him, Whar he could not recall was
whether Edwards and Tahatdil were at the station together.
Next was Detective Inspector Kelso Small who said

4
he nad visited the scene aiong with ﬁ@tectlve Corporal

iy

Shirley and had made a call for eye-witnesses to come forwaxd.
in response two persons came and he toock them to the police
station. He cculd not recall if one was Joshia Gree@ but he
was positive the oth:r was not Desmond Tahatdil. ¥Nor,
contrary to what Tah:tdil had testified, did b speak with
the witness there. 7Tahatdil had said that he z1d

Joshua Green and cthoers had travelled to the st tion in a
taxi-cab. Strange though it may seem, as 'he - : ficer in
charge of the C.I.B. Spanish Town, his ing .iry was limited to

the announcemeunt at tae scene and the conv riig of the two
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persons to the station. He did not recall taking any
statements. |

The significant features of the evidence of
Winston Johnscn (“Q"), on .whose pfemises,besmond Tahatdil
took cover, axe that.there was no hkole_ in- the lumber yard_
fence which would aliow acceés to his premises; there was no
zinc at the f£ront of his premises; the yate, tc the front of
-his premises was about twelve yards_in two. sections: he was
. in the squgfa leaning on hls bicycle when_he-heard the shots
andg saw three men coming from the direction of the cemetery
.with guns, two came before him while the -cticr was fifteen to
jtwenty yaras behind; he merely eased up off-2is cycle and
turned around; he did not. see either of the-appellants there;
!
lthe man pearest to him pointed his gun. at-him and he heard a
click; the déceased was like a father to him_but when he was
rasked if he did anything he said, “I don't business in a
people business you know®; he saw the radio car come and take
the deceased away;: he did not give any statement to the poliice
until some two weeks after the incident. __in cras saeexamination,
he szid ne had known the appellant. Chambers for twelive years
but that he had never duriﬁg that pericd seen him come to the
intersecticn;. he was busy attending to hig patity business:

"I told you I put up my Hénd in the. air, I don’t business
/with people business, I am a business-man® was his response
te the queétiong “hRitex the man_pointed_the-ng at you and it
.went click, what was Lhé next thing you did?*., He did not
.Se¢ the witmess Tahat%il there.

Jeshua Greenfwas talkinglto-theudecehﬁed when the A
gunmen made their entxy and there was no nis* .ha about the
yole Rle- played when hg saw the two short s:.ang: gunmen., He
‘ran away leaving his shoes. Later when Der..cti.e inspector

Kelso Small cazne he went and spoke with hir and was conveyed .




by the Inspecior to the station. XKoo, he did not go te the

station in a taxi along with Taheatdil {("koses®). Indeed, !

F‘D

did¢ not see the witnesse there. C(Cross—examination elicited
from nim what Winston Johnson genied, nramely, that there was
a zinc fence to the front of Johnson's premiscs in addition
to tne iron wate.

Archibalid Gorcon operateg a wholesale liguox
business along Manchester street. About mid-day he saw the
appeliant Chambers, who was in search of Heineken beer but
he had none. EHe couldn’t understand how his statement To

the police has £:30 p.m. He was not present at the time of

that he had a case at the Spanish Town Resident Hagistrate's

Court that day and when Ccurt adijocurned at 5:0¢ p.m. he went
home, nad his dainner and f£ell asleep. Later when hc woke up
nis mother told hiw of the incident. It was then that he

vigsited the scene of the incicent.

The three Grounds of Appeal in respect of each

t

appellant are similar ana are as fcllow

“i. The Verdict is unreasonable
and cannct be supported
having regard to the
avidence.

the evidence of identifica-
tion was unsupported by any
cther independent TEsTimony.
in the circumstance where

thhis evidence was weak and
unreliable, the case snoul
have been withdérawn from t©
Jurvie consideration by th
Learned Trial Judgae.

The Learned Trial JuGgye mis-
directed the Jury oLy his
farlure te di Ty



all the ciyrguns

judge cughi to

relevant ©o Com

o
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metive for iving, the
evigence of the scle idenui-
fication witness ought to be
considered with great care
and treated with caution.

Zee Rsgina vs., Anthony Wilscng

Criminal
of 1569,

}‘h

T3 a rial J
directe Jury o
failiure to dairect ©
acezuately on tae a
was rvaiged by ithe D

ST TYO T NTE

PRRTICCLA
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There was no direction given
to the Jjury indicacving that
there was no cnus on the
cefence to establish the
aiiki., The direction at
Page 3 suggested that there
was such an onus on the '
gefence.

rial Judge
gct the jury by
xEMlﬂdlng them that if the
alibi was reijected, this by
itself should not be used as
support c¢i the identificaticn
evidences, Seg —-—= H. V.

ALl 2. R,

4, Dennis
859 37 WIR,

»den of submissicns on Ground 1 was that,

in

tances and in the light of the authorities,

nave withdérawn thae cas

wask ané conseguently the learned trial

(’)
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o
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ient, though this is uot determinative of

the jury. Xt

is

T

issue, that experienced cvounsel for ithe defence abt the trigi;

who were in & posit

raised the guesticn of no case to answer. Whether a case 1

weak or not iz

The fhoTOrs rer

W

westicn to be resglved on the evidence,

‘erred to ares

1.

The lighting was inadeguate
to make recognition from one
chain positive and reliable,



The further point of recog-

niticon ihrough the fence was
unreliable for it to be
positive.

z. obstruction between

On the guestion
afford ample cppozitunity
enpte_bhat no witness has
to thé.presence and the 1
i.e, the street light at
the hardware store about
intersection.

-

between the witness and t
witness was by himself wh

small groups put all thes

There 1s no evidence of people milling

the \_.;unmen

o
for recognition, it is imporitant to
coniradicted Tahatdil's evidence as
ocation cf the iwo sourcss of light

thirteen o

arocund

he gunmen. Th hat the

ile on =2ither side of him there were

e people fled intc the lane when the

gunmen arrived. Those are issues of fact for the determi-
naticn of the Jury. In fhe Dresent Jamalican Millel 3T Cannot
be seriously contended that & wvitness must o2 discredited
hecause he/she does not rush off post haste Lo Gisclose to the
police such knowledge &s he/she may possess. /i any rate he

gave his sta

The substance

o

incident.

witness was unsupported by

It has been observed for

norm for willing prosecution witnesses to number

one,

suffering crimeés Lo go 1

police. It is

witness, who sonetimes

guite a different thing to pillory a

tenent to the police cn the same night of the

of the grounds as filed
any other independent
become the

long that it has almost

no more than

I+ may be seen as an indictment on the society for
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for performing his civic duty even if at timeswith some reser-
vation. We agree with Mr. Palmer's suggestion that this case

Goes not fall into the category to which Lord VWidgery, C.J.

3

adverted in R. v. Turnbull {1877) 1 ¢.B. 224 and cited in Privy

oy

Council Appeals of Junior Reid et al (1985} 37 W.I.R. 346

at 354:
“ithen, in the judgment of the
trial judge, the guality of the
ident: Lf_nu gvidencs LIs pOoY,
as for example when 1t depends
solely on a fleeting glance oOx
on a longer chservation made in

£ficult COﬂQ“t¢OﬂS the judge
slouxé then withdraw the case
from the jury and direct an
acguittal, wunless there is other
evidence which goes to support
the correctness cf the
identificaticn.”

i

This is certainly noct a fleeting glance case ncr one of obser-
vation made in difficult conditicns. What is at issue here is
the credit of the witness.

We certainly do not share Mr. Phipps' view that the

evidence was such that it ought to have been withdrawn from

h

aportance is how the evidence

e
[

critica

‘,.,.1

the jury. What is o
was left to the jury. &s regards the lighting, they were told
page 1%4 of the record:

“How, on the basis of the prosecu-
ticn's case, however, identifica-
tion is the critical issue in the
case, because on the evidence in
the case it was night, night was
coming down, not pitch dark,
ligits were on. There is no issue
in the case as to the fact that
there was & light at the streest
corner, at the interseciion of
ifanchester Street and dManchestsr
Lane, or that, for that matter,
there was alsc a light coming
from Mr. Barrett's hardqafu stoxre
which was Jjust by the inter-
section. 5o, in s far a3 the
state of the lighting as it
existed at that intersection, or

within the immediate vicinity of
the intersection is concernead;
there is no issue in the case as
to thato,®
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Then, on the guestion of there being only one witness, he

"Mow . when one comes to deal with
identification especially in
relation to the identification of
2 single or sole eye witness, it
is my duty to tell you this,

Mr., Fovem:n and your member =p that
vyou mught approach that guastion
With sxtrame o, utmost

-

auts
cattion. A ngle or several
witnesses can be mistaken, and &
mistake is no less a misteke if 1t
is made honestly. Buit what
matters when ycu come to examine
e identification evidence in
cach case, and in this case in
particular, is the gquality of
the identification evidence.
There are cercain factors that
you must take into consideration
in determining that evidence as
to the gquality of the identi
ation evidence. ™

~
L
g1

frt
[Cal
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The issue of obstruction was put this way at page

"There is no evidence cf any
barrier nor obstacle in the way,
the path between the persons who
were convﬂg fvon the cemetery and
the witness, to hinder the
witness from seeing and making
them out.”

Vie are satisfied that that direction faithfully repiresents
the avidence given and there was no basis for presenting it
in any other way.

tlot only were the jury directed on the particula

aspects of the evidence cited but in more than cne passage
they were told of the importance of the cr edibilit
witness Tahatdil. it page 185 they were told:

"So his testimony has been
severely tescea in this case and
the guestion for you to determine
before you even come to consider
the defence in this case, bearing
in mind what I told you about the
burden of piroof and the
praesumption of innocance, the
cuestion for you to determine is,
having seenr and heard

Desmond Tahatdil, observing him,
his demeanour, hearing him give
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ving his account in chief, but

avidence; not only in chief,

gi

seeing how he reacied under crossg-
exaninaticon, it is for you ko
determine how much reliance vou
can place on the testimony of

that witness, hecause it is true
To say that the prosecution's

case stands or falls on his testi-
mony. If you don't believe him

or his evidence leaves you in a
state of reasonable doukit, then
you den‘t have to bother to look
any further.

Low, as I teold you, I will have
to go through his evidence very
carefuily because credibility,
that is his ability to truthfully
Tecellect and to relate the
events of that evening, and most
particularly the circumstances

in which he sought to give his
account as to the manner in which
the shooting of Basil Francis

ock place, is a matter of the
jreatest importance,”

Wy ot

£nd again at page 20C

8]

R

"But the matter doesn’t end
there, you know, because we now
come to the guestion of credibi-
lity. ©Did the witness see these
persons in the circumsiances he
has sought Lo relate to you, and
it comes down to his credibility.
Fow, his credibility has been
Gdifferent

to what - in whai
able to identify the tw
persons {(Tony

you) was challenged in

vou in chief, that is under
examination by Crown Counsel, but
under cross-examination as to
statements made by the witness,
Tahatdil, on a previous occasion,
which were put to him in order (o
destroy his credibiliuy."

We are satisfied that Ground 1 is without merit.
The submiss.ons on Ground 2 contemplate an addition
to the list of cases n which a trial judge would be rTeguired

to give a warning to tae jury and the authority for such a

e

proposition is said to be R. v. Anthony Wilson 5.C.C.A. 128/59
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delivered December 3, 14%U {(unreportec). We do not hesitate

to say that Anthony Wilson {supra) decided no such taing.

The ¢istinciion between the two cases is not f£ar to seek.
That was a case tried by a judge alone and cone in

which the issue wag whether the trial Jjudge hada tzken into

account the possible effect of malice born out of party

politics on the cradit cf a witness whose evidence was crucral.

There the ourt said at

1
o
Q|
[V
w
&
Lo

rty DO.L.‘LL, Cs
wnich every
izen of Jamaica is

tqen, must view

i D}

e J 7
;7ith caution evidence where poli-
tical rivalry is a real iive 1ssue
in & case, as it can be indicative
of the mood and behaviour of tne
parties. it follows, therefore,
that when such evigencs appears;

it must De considered with care
andg dealt with.”

Gf significance is the fact that that case was tried by a

fudge without a Jury and it is inthat reg ard that the guctead

4]

passage nugt be seen. The need for the judge, who sits alcne,

”

to disclose how he appliea the law was clearly stated in

R. V. George Cameron 5.C.C0.A. 77/88 dated November 30, 1989,

where this Ccourt said at pages $ ~ 9:

Y aaen whe* the judge sits alone

he is reguirec to deal with the

casze in the manner established

for ealing with such a case

theough he fettered as to
- the m ‘ch he demon-

st ess of the

re L is rnpermis-

53 e silence.,

Ha Le in languade

Th rve to be

construed that in coming to the

conclusicn adverse to the
accused person he nas auted with
the reguisite caution in mind.
fuch a practice is clearly in
favour of consistency Lecause
the “udge will then be less

tikely to lapse into the &rror

cf omission whether he sics
with & jury oy alone.”
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The extract from Anthony Wilson (supra) 1s consistent with

this reguirement because only then in such a case will it be

- ~

manifest wnat principlies have been applied. There is nc need

o extend this reguirement tco a trial with a jury because in
such a case iv can rezdily be ascertained what guidance was

o -

cffered the jury. <he contenticn accordingly failis.

[}
|.-5

v has become customary to give a specifiic rection

on the burden of precof in relation to the defence of alibi so

that its absence appears For complaint as set
out in Grounc 3 ci the : { Appeal. That very guestion

was dealt with by this Court in R. v. Lercy Barrett

S C.C.A. No. £5/89% dated July lo, 1985 {unreported} in which

it was pointed out that there s no general rule of law to

rhat effect. What was important was chat the jury be plainiy
told that there was no burden on the accuseqa person to pIove

anyching and that the burden of proving guilt to the regulred

standard rests entirely on the prosecution. We are cf the
cpinicn that the learned trial sudge met that regquirement.

Tn dealing with the burden of proof he told tae Jury {at

a

Y oEEg T Y
18y — LUl

pages
"pow the effect of that plea of
not guilty ig that the burcen
proving their guilt on this
indictment, this charge tToat
they arve before you on, uhere-
fore, rests con the p- ‘csecution
o QLJng evidence which when

red by you at the end of

atisfies you so that

re of thelr gu+iuh

5

you feel su
' ig, beyond & roason-~

tiow that burden of procf which
s on the Prosecution remains
with the Prosecution throughout
the case, throughout the case.
Let me Jjust stress that. It
never shifts. There is a pre-
gumptlon cf innocence which is
zised up by the plea of not
;ulm Ly and th at gvgsumgLvou or
what had been referred o as

h



“this mantle, this cloak of inno-
caence, sach accused

=
c
clothed with ©h
-

cloak and the
only wav that the Prosecution
can remove that closk of
innocence, that presumption of
innocence is if at the end of

the case when vou come to examine
the Prosecuticn’s case you are
satisfied so that yvou feal sure
on the evidence that itne Prose-
cutlon has brought ana put beiore
you, that Altimond Chamcers is
guilty as charged and¢ that

Kenneth Eell is guility as

yarte poincecly, he toléd them st page 182:@

“There is this burcen on uvhe
vrogsecution I told you about:

the burden of procf and che
gstanagara of proof. Ghe accused
men on tie other hand are not
oblilged to prove their innocence.
by the samg token, there is no
burden resting on them to prove
tnat they are not cuilty of

this charge ....°

it 18 against that background that the directiva on alibi
cught to be regarded. At page 183 hie told the Jjury:

"Each of the accused persocns
has scught tc establish his
innocence in this case, vutting
forward what 1s inown in law as
zn alib: or an alibi defence,
ant ¥ will be reviewing tue
¢videncs, ancé £ will come o
deal with their cvidence in
greater detail later on in my
semming-up. But Sust to summa-
rise whet Chambsers is ua“lﬂg,
Chambers is saying that at the
time -~ and Beli, both of chem,
,uia dcai with ther together
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and muncnestgr Laﬁtg coming
frow the direction of any
cemetery firing shcoits along
with another person called
Tony Monk, they were somewhere
else,



"Weli, 1f you, when vy

consicer the alil ¢!

them has put &

believe that &

you in & state =3

deoubt, then i is Ti

the case so far as each of the

accused men 1g CONCer

must find them nct gui

of them. 1if you reject therr
aliba, then the metter does noct

end there, you now have T©o O

back anc look &t the p osa

cution's case and i% triee to
gay that the prosecut:
let me tell vou this

cutset - 1t rests entLV81¥ on

the testimony of Lesmond Tahatdil;

ctherwise called koses., Lt 1is

the testimony of Desmoné Tahatdil
what stands between each of these

accused men being found guilty

on this charge.”

When the directions are seen as a whole it becomes abundantliy
clear that the Jjury could not be left in any doubt that the
persons on trial had nothing Lo gyove.

Having dealtc with these specific complaints we feel
obliged to attend to other guesticns thrown up AUring &rgument
which, in our minds, raise the guestion as to whether the

appellants had a fair ti
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che prosecutiocr,
despite the element of politics in the case, did not suggest
that as a motive. Indeed, it was the defence which ralised

the igsue of politics as the motive for the witness Tahatdil
£o lie. He was shown to be an activist and &n organisey foxr

vo menpers of the JLP.
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the PHNP while the appellants are act
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When the question was raised ¢ for the Crown sxpressed
surprise stating that to his knowledge therve haa been a truce
sc he never considered politics as a pcssiple motive. W
cuidence was l1lad as o there having been a truce.
Accordingly, it was submittec that it was wromg for the trial
judge to, as it were, adopt it anc include it in his summa-

tien. This is How the Jjudge dealt with the matter at

pages 196 - 1973
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“i shoulc alsc tell you that ...
and here I will Just pause and
mention this, that curing the
course of the case the Defence
brought out this guestion of
politics. The metive that 1is
being sucgesved ang this

Mr. Finscn submits was done
afrer a very careful consider-—
ation, was that this whole case
s a trumped up charge -~ &
USing Iy OWh WOIrds nocw — a
tramped up charge which has as
its genesig, its bairth, pclitics
and i suppose cne mighi even aad
1t was Gone to gain political
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mileage, These zre my words,
having regard ©o the polivical
fever and itne pcolitical atmos-
phiere and the political climate
that was prevailing in and

around that area in St. Catherine
at the tine, this keing three
weeks befcre the general alection

Wow I will have to give you a
direction in sc¢ far zs that issue
was broucht out, because 1t°s the
witness Tahatvdil who admitzed
i{hat he was the suppcrter cof one
party and he hac admitted that

he knew that the two accused
supported the opposing party.

che rival party and tcoday

Fr. Chambers also gave evidence
that he plaved a leaciny role

in his community in relation to
that party. So as bDefence

Jounsel puts it, each of them
was on Tahatdil's side and the
two accusec were on the other
side of the political fence.
Uf course; you hearda the sub-

mission wade by Zrown Counssel
that there has beern thig truce
that had been sizneg 5C he
thought that gt che
ijc¢ueﬁcong T
Crown Lotnse this
ra ., because at the
i iuvent the truce
or that clive branch, to use ny
worcs, had been waved and all
was now peace ani Navmony Well,
YOou £now Tihis 1ssu i
wavi. wny I say it :
boty ways, because i all comes
back to the guestion of ‘ral ;
and vhalt vyou maxe of the test
mony of this witness; because
if wu pelieve Tahstdil, then
his rvidence would seek Lo
prov. de & motive for what took
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"place that evening, you
remenber, because hisz evidence
doesn't stand alone in this
regara, because it 1s supported
py the accused Chambers whoe gave
evidence and when the accused
man yives evidence it is
evidence which vouv concider and
act upon.”

3e then wenit con toc remind them of Yahatceil's evidence that

political rivals met at that intervsection and that. havin

u

egard to the impending £lecticns, they could regarad £nis

It

clitical issue as a motlive for the Xilling because of the

e}

resultant dislccaticns. It is obsexrved thét he rounded off
the topic by labelling what he had to say as "just my
cemments®. 2Zur a judge can only properly comment on evidence.
Here that evidence was lacking.

i+ weuld also seem to us that, although the prose-
cution was content to present its case without a motlve,
the trial judge was at pains to £ili tle gap. %We are aware
that a trial “udge is cbliged to leave for the consideration
of the jury all cefences which §rcperly arise on the evidence.
We are yet to be persuaded that he had a corresponding duty
~o re-structure the proszscution case to give it adaed
strengtii.

Ané yet this is not our greatest area or concern.
“hat 1s reserved for the treatment of the defence which sesus
211 the more ominous when %the bolstering of the progecution’s
case is considered. It will be borne in mind that the derence
of each appslliant is zan aliki anc three witnesses were called
from the scene tc testify. Their testimonies had two
aspects - a negative and a positive. The negative aspect was
that thev d&id not see the witness Tahatdil there,
Conceivasly, he could have been there but because of his
positroning relative to theirs they ¢id not see him. The

other, and, indeed, the aspect which mattered wost to the
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appeilants, is thac the witnesses sald the appellants were
not nt the scene of the shooting. Johnson said he saw the

gunmen and they were not the appellants. B=ut the defence was

2

ot presented coherently. It is to be discovered in fragmentcs
throughout the prosecution’s case at those poincs where the
crec.t of Tah-tdil was being presented for scrutiny. &nd this
is in keeping with how tnz trial judge evaluated their
evidence., Sald he at page ZU&s

“iiow, witnesses were called

by the defence in defence of the

sccused Chambers, and they were

alsc called as their main purpose

to seek o discredit Tahatail.”
He, accordingly, iost =ight of the real reason for their being

pi

calleé i.e., to support the aliwi with the result that this
aspect was never left to the eryo In the circunstances, we
coneliude that there was a non-direction which amounted tc a
risdireccion which deprived the appellants of a fair trial.
We are accordingly obliged to quash the convictions and get
asida the sentences. Having given careful thought to the
evidance we are nct persuaded that the interests of justice
wounld be best served by orgering a re-trial. We, therefore,

enter verdicts and judgments of acguittal.




