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N THE COURT OF APPEAL
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RESIDEHT MAGISTRATE'S COURT CRIMINAL APPEAL MO. 53791

SEFORE: THE HOM. MR. JUSTICT CAREY, J.&8.
THE HON. MR. JUSTICE VRIGHT, J.a..
THE HON. MIS& JUSTICE MORCAN, J.A.

BEGINA vs. ALTON BOYD

Miss Sandra Johnson for the appellantc

Miss Marcia Hughes for the Crown

January 13 and February 12, 1992
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sentence cf eighteen months impriscnment at hard labour imposed

o him on September 20, 19351, by Her Honour Mrs. H. McIntosh,
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Andrew, when she convicted him and

of shopbreaking and larceny. The two men had

broken Shop number 2 at ths Red Hills Mail, 105 Rad Hills Road in

Saint Andrew and stolen a record plaver and then, concrary teo

their plans, ran straight intc the hands of an armed security

guard who could scarcely restrain the urge to kill them. Accord-

ingly, they did net profit from their excursicn into crime.
The reasons for impcsing such a sentsance given by the
learned Resident Magistrate are as follows:

“{L; The offence is cns which is very
prevalent in the particular area,
Between the commsncement of this
trial and the date of sentence no
iless than four other cases came
vefore the Court involving
business premises in the particu-
lar sectign of Red Hills Road
where this complainant's business
is located.
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“{2) In all the cases the accused perscns
lived in the area.

{3} Both accused by the manner in which
this offence was commitied the
consistency with which thay lied
(Boyd doing so on oath), and their
general demeancur throughout the
trial displsyad characteristics
which indicatad that much wmore than
counselling was required at this
time. This rﬁacop&ng was supportead,
in my view, by the Probation
CGfficers' reports. I feund nothing
of a redeeming nature in the reports.
80oyd admitting guilty fo the
Probation Officer stated that he
participated in committing ihe
offznce because he wanted to buy
clothes for the Independence holi-
day. He surely needs to learn at
this stage that what he has done
is not the acceptable method of
shopping. He describes his pre-
meditated criminal actions as a
‘misunderstanding’ and expressed
a willingness ©o turn over a clean
page cnly in the hope thait that
will 2arn for him 3 non-custodial
santencs.  In sum, he impress2d me
as & young man who needs a sharp
iesson at this time fo induce him
to turn from a2 criminal lifs ¢o an
honest one

Finally, it is my view that in the parcicular
clrcumstances the paramount consideraticn
in determining sentence must be the

publhc interest. A duty is clearly owed
o thz business operaiors in the area

who nust be mads to feel chat they can
count on the §upport of the systiom of

lawy and order. A nessage must clearly

be sent cut by ths Communiiy that

thess cffences will not be tclerated

and that regardless of their agss those

who commit t iese cffences must expect

to ba 1ﬂp_ oned on convicition.”
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Tne single ground of appeal complains that the sentence is

Y

excesslve and unreascnables but in her brief submissions the
appalliant's counsel contended that the learned Resident Magis-
trate did ﬁot have due regard for the provisions of section 3{1)
cf the Criminal Justice {(Reform) &ct, 197% (The Act) which states:

"Subject to the provisions of sub-
sectien (2),; where a perscn who has
attained the age of “evc nteen years
but iz under the age of twenty-thres
is convicted in any court for any
offence; the couri, instead of sen-—
tencing such porson to imprisonment,
shail deal with him in any other
manner prascribed by law.”



By subsection £, four catzgcories of offenders are exenpted from

the more humane treatment envisiocned by sectioen 3{1l). Subsection

“The provisions of subsection {(i; shall
not apply where--

{a; <tne court is of the cpinion that
ne ocvher method of de ng with
the cifender is appropriate; or

{2} & sentence of ;HPLL“GHFQD for

{(c} viclence or threat of viclence
has been used in the commission
of the offence: or

person at the tims of commis-
I the offence, was in

egal possession cf a firearm
itation fivearm.'
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subsecticn 3 shows the way where, in the oprnicon cf the Court, no
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other method of dealing with the offencer iz appropriate. That
subsection provides:

"Where a court is of copinion that no
other method oh unallﬁg witih an
”fmnuen mentioned in subsecticn {1}
is appropriate, and passes a santence
of lmprigonment cn the coffender, the
court shall state the reason for so
corng: and for tne purpose of deter-
mining whether any other method of
gealing with any such person is
appropriate the court shall take into
account the nature of the cifence and

shall cbtain and consider information
relating to tne character, hone o
surroundxngs and physical and mentel

T8

conuition of the cffender,®
It is clear that the intendment of the legisiature,; as
SXpressed in section 3, is to protect coffenders within the stated

age limit from the early introducticn to ithe horrors of prison

i

iife, The interest of the young offender iz, therefore, accorded

paramount imporiance which will only be lost when other Ffactorse
successfully cuitweigh that protectied interest. Bu:r that the law
£t1ll does not abandon ite original purcose is clear, by the

provision that the sentencer zhall state the reason for goiug

Lounter to that which the law seeks to achieve i.e., the shelt ering

-
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0f these offenders, This provision allows for meaningful review
0f what was done in the lower court.

In the final paragraph of the Reasons for Sentence the
learned Resident Magistrate states that:

1]

<+ .1l the particular circumstances the

paramcunt consideration in determining

sentence nust be the public interest,?

But that public interest must teke into consideration provisions
such as are reflected in The Act favouring young offenders.
Having made the proncuncement cited above, the learned Resident

-

iagistxate failed to show why the public inierest could be served

ot

only by the imprisonment of this voung man and for eighteen months
at that. Some relevani factors from the Social Enguiry Report
which should have entered into the Court's considgeration are sex

out hersunder:

YHCGME:

accused resides with his mother and other
Camily members at Vico&lawn Avenue, Arlene
Gardens in close proximity to Red Hills
Koad. The house is a five bedroom with
ali other facilities. It is said two be
owned by his mother.

EARLY CHILDEOOD AND FAMILY BACRKGROUND:

Accused is the first child produced by
both parents as resulit of a common law
relationship. Reports are that father
hails from 8t. Cathexine and works as
farmer, mother is from Westwmoreland
is a higgler. Aaccuseé first

% with his parents on Hpanish
7 Road and then Lizard Town 2 sec-
on ¢f Tivoli Cardens.
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Reportedly at age five years the rela-
ticnship between both parents severed
and fatner went to live in Spanish
Town anG did not honour his ckiiga=-
tions. Therefore accused upbringing
was done by his mother whe was the

sole breadwinner, Lt is szid that
accusec basic needs were not adeguately
catered to,

in his Tormative years accused was said
t0 be well behaved and adhered to an
acceptadle form of behaviour exerciszed
by his mother.

He was said to be cooperative and is
azlways willing to share what he has,
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“Reportedly he has a gocd interpersonal
relationship with family members.

When he was about thirteen vears old he
went Lo reside at Woodlawn Avenue with
his mother.

INTERVIEW WITH MOTHER:

Accused motner stated that she is con-
cerned about her son as he is well
behaved because of the training she
gave him. She said although she was
the only bread-winner for the family
she tried to do the best for them.
Reportecly accused is very cooperative
and loving. He has never got into
trouble before. She is asking for
leniency.

IHNTERVIEW WITH ACCUSED:

Agcused admitted guilt and expressed
how worried he is about his predica-
ment., He said what he did was a
'misunderstanding®, When guestioned
what he meant he saic he wanted scne
money to buy some clothes as the
indepencence was approaching. He how
ever prcmised not to get himself
invoived again and is willing to turn
over & clean page.

ASSESSHMENT AND RECOMMEMDATION:

hlton Boyd is a young adult who is
making his first appearance before the
caurt. He is the product of a cormon
law relationship that turned scur while
he was a tender age,

From reports his upbringing was done
primarily by his mother. He spent
most of hkis l1life in the depressed and
violent arxeas of the city. Seemingly
his lif= has been influenced scmewhat
by environmental factors. He seened
to get a great deal of family support
although he was not privileged to earn
support from a fathex.

Inspite of this it would be unfair to
attribute his beéhaviour oniv to envi-~
roamental factors as it 1s guite clear
that for sometime he ha. Ieen residing
in a middle class community and Guring
this time, should Le able tc conform
to a better life style.”

The picture then is of a young man who Gid not have the benefit
of a father's guiding hand but whose mother endeavoured as best
she could to supply that lack. She has provided him with a

fairly comfortable and stable home and offers him love and care.
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He was constantly of good behaviour and apparently fell victim
to the lure of the material by espousiny a wrong value-system,
We are forced to ask the guestion whether even in normal circum-
stances such a case representing the offencerts first encounter
with the law & sentence of eighteen months imprisonment at hard
labour would be appropriate? We think net. A short shaxrp
sentence is indicated. But here, unless reascns are given why
1o other method but imprisonment would be azppropriatce, he ought
not to be impriscned.

This very probiem has previously been dealt with by this
Court. In R, V. Alphanso Small R.u.C.A. 100/85 delivered
Z0th nNovember, 1983 (unreported), Carey, P. {Ag.), giving the
judgment of the court, said at page 4:

"This Court has previously observed that
the provisions of this Act are not being
taken into account by Resident Magis-—
trates. We must deprecacre this attitude.
The law is clear that there is a bias
against sending youngsters to prison
unless that is the only appropriate
method, and the law reguires the Resi-
cent Magistrate to set out his reasons
for treating him in that way.®”

From the Socizl Enquiry Repori, it is clear te us that
this appellant stands eminently in need of professional coun-
selling on a regular basis in an effor:t to mitigate the injury
occasioned by the absence of his father from his early child-
nood. In that way, we think that both his and the public
interest will best be served.

Because of the failure of the leavned Resident Magistrate
to comply with the requirements of The Act and because section 3i(1)
forbids his imprisonment except in the specified Circumstances,
we allowed the appeal against sentence, guashed the sentence
and, with the appeliant®'s consent, substituted a Probation Crder

for two years with the conditions that:

1. He shall reside with his mother
during the said period and,

2. He shall report to the Probation
Officer at such time and places
&s he shall direct.
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It is to be hoped that sentencing tribunals will treat the
provisions of The Act seriously inasnuch as they are intended to
be an amelicraticn of penalties imposed on our youngsters whe are

at a stage in their lives when that helping hand profferred could

make all the difference,



