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g_We now give our reasons as promssed for refusang These '*.5==91:f

f:was ceuse for some concern &n Iighf of The dlscrepanCIes confauned




 helpful fot

Is clienf :

: We gran+ed leave +o counsel for Garfield Pearf +o argue Twoﬁ

L.

f;grounds of appea! wh!c ;ana ferreia?ed s+a?ed In*fhe followlng ?erms

e _Zverdlcf was unreasonabie andfor
u;.:;ﬁﬁcanno+ be supported- havsng regard
'::,;To The GV|dence.-z; B e

_The iearned +rtai JUdge wrongly
ffailed To upholdrﬁn ‘case’

'”f;He was armed waTh a firearm “Don?T move" he commandec Whereupon

*_'.Andrew Pearf rushed +o grapp!e Grnff:‘l‘hs m order 1'0 fo‘*ce mm ‘i'o +he ground.

”'ﬁff]ZTwo ofher men, one of whom was armed.wifh a gun a!so ap“ red Garfleld Pear:fa B

5f:ff:was seen f|+h a gun whlch he used to “jook" Gr|ff|+hs on some par+ of his -:   ;'”




i j;ﬁffbodf ..The w;rness and hrs rruendnran fola."passagerifiWe were nof

."35ﬂ;;al+ogefher clear wha+ was meanr by "passage" When counsel for fhe “
17ffprosecu+son referred fo The passage as a room The wrfness correc?ed him |
“:fiby saylng +ha+ he ran ”nof |n+o a room, a passage";“ While There, he

"'r'fﬁiheard The sound of gun shofs which came from fhelarea from Wthh he

.fhad run: and a v0|ce saylng, “make sure h;m dead”.” Then he heard

fur“l‘ﬁer gun sho'l's._._

The appiicanf Andrew Pearr Then came by fh:s passage, and wasﬂf2ddﬂf3frﬂffi’x3"

f?heard To ask where *he boys were (a reference To The w;Tness and his

: i;fr!end Horace) :These ?wo were Iylng one on The ofher on +he gronnd ' |

7ﬁ;f,The:r h#dIng pl fwas dlscovered by The gang of men wh|ch |nciuded

.ﬂ €:affGarf|eld PearTf 3Andrew Pearf reQues?e:}some cordgffr:'.

.Eﬁnibound +he wr+ness hand and foof” fi?h STFiPS Of elQCTr‘c wire.

. Wa!sh remlnded The appllcanf Andpew"Pear+ Thaf_bofh.his mofher

S

"df;and sns+er were knOWn +o Pear+._ Buf +hf applican+ denled any such;s_

.Hknowfedge,z He %hen begged ?rfbe released buf To Thaf en+rea+y +he

appi;canf gave The reply cour?eous Thaf he shouid sfop hIS ncrse before}=77“”'; g

:hG k"'ed bim Toou;g"You Th:nk Them man Joke fe kill7 Them serlous.ﬁ_ Thef”

h.iwzfness was piaced in airoom by Gar.leid f'”'dpglgunfmanxwas;sef.Tgﬁgyardjfr'H*b-u7*mT3ff

"fo+h;s aliowed:himﬂfo escape;;'

_The wifness Tesfif:ed as +o h!s,knowledge of +he appitcan+5__£ o

"='hfjfghufh respec+'+o Andrew, he said ne knegfhim “from a;l!++¥e boy grow1ng uPF?i' .

' “Ffj3and hlm used To come +o my snsfer and my moTher" As ?o Garfield Pear* fffi”f;ﬁftf*.-ff*

J.Ln;?fWho was Andrew s brofher, he swore fhaf he knew him aT +he same ?:me he ydfaffff;é_ﬁf”"”

."def.knew Andrew.




r-reason ThaT a man had dted ln Dremises he frequenfs:

: Thaf "The illee boy was a dzrecf i:ar“

Poi;ce Offlcers arr:ved on The scene of The crlme af abou?

- 10:00 p. m,Q They had heard gun sho?s wh;ch af?racfed Them To |
26 Nlldman S?reef as ateo a large crewd whsch gafhered The yard was .

in darkness and wifh !ighf from a T:iiy lamp and a fiashlngh? They were e

ab!e ?o f;nd +he body of Derrlck Grlffnfhs ina kuTchen under 3 fable.;_ ﬁ__

-'Face and abdomen were :n a blocdy condlflon wETh whaT appeared fo ‘be gunl:_;
n--sho+ wound :n fhe Eaffer area of The body No medxcal-eV|dence was-
' .adduced a? fhe ?rta! bu+ There was: evndence that at the posf»morfem o

-'examnnafaon carr;ed ouf on. The body af The KungsTon Pub!nc Hosp:fal _

d1~f Morgue on ZTTh June a 38 expended bu!lef re?r|eved fnom The body was

: ¥handed To The polzce by Dr. Ctrfford A-humber of .38 carfrldge cases

- ;;were refrleved in The premises.: When The poisce offtcer invesTigaTIng
'dae?he crime nnfervrewed The appincanT Andrew, he was ?oid ThaT he was

' refurnxng from The c:nema w:Th hrs gsrlfraend when he. heard gun sho?s

'fcoming'from h:s yard The appl;can+ also rela?ed Tha? haV1ng learnf of_ -
"}_The dea?h of Grlffafhs he was scared +o re?urn home The o?her app!;can?

f was. noT apprehended unfli 5Th March 198?._-;_~a_' i

Andrew made an. unsworn sfa?emenf.w He sald that h:s g:rlu-

N _fr:end and h;mseif were nnieach o+her s company up ?c 11 o clock on The: o
| ntghf in ques?lon.i On h;s way nome he [earnf +haf gun*men had kllied L
. man. i his sssfer s yard and gzven nof:ce of The;r 1n+en+|on +o kil hsm

'fi as wel! He did no+ klli Grlffafhs whom he hardly knew._ Nor had he

E u?_parflcspa?ed ln bringung abouT h:s deaTh He was being framed for The

ij}He ended by saying?f.

The o+her appiican? used his rsghf To.make an unsworn'

-sfafenenf On The mafer!al daTe he had gone by h{S baby s mofher at:o |
:126 Wildman Sfreef he h:ms»!f i!ves e!sewhere.. He wenT To the cinema,'h_
_wa#ched ?he ftreT show and whxie he W?ﬁT?q:fQ?,*h?ﬁ5T§rf oflThe_eecgnqu;;.
jf. shows he recelved -an urgenf nessage fne@.hiereabyfsindfner,QWth hew ...

f:unders?ood, was ouTs*de The canema. She_gaye-him-fo_undersTand that a



-
sho9fipg had taken place at her house. He further told the jury of the
circumstances of hisra}re;;; =" “ |

" With regard to Griffiths whom he referred fo as "Bowla" he
waﬁroniv'a face. He had ho'duarréIFWth or reason to kill him, Nor-f'i
woul& he'kilf a man in premises héTfréqhehfs’evefyday; He dénied'béfng
on friendly terms with Lowell'HEISh’s’mofﬁer or sister; he did not even
know them. He cailed a couple of witnesses. The first Ciéudé?Te Brown
confirmed his statement that he had attended the cinema, That he had’
received a:meéségé and all had left +o the scené of the crime. The
second witness called on his behalf, Pamela Walker, is the gir!friend of
Garfield Peart, She confirmed That he went to the cinema. " Léfer'shéi”i“
heard the sound of gun shots, went to investigate and learnt a’boy héd"'uj
beer shot.

" The gravamen of Mr. Gayle Nelson's arguménfs'SS'wezébéérvé& o
~ before was that the credibility of fhe sole sye-witness for the Crown
:.haq been severely impugned. He gave twelve examples which shouid have
demonéfréféd o the learned trial judge that his no caseTSmeissiodiéhbﬁfaJ
haQé.su¢¢éeded;' These examples were also prayed in aid;'fb:bu++ress:+hé o
submissions on the general ground i.e. the verdict was unreasonable and
could not be supported having regard to the evidence.  We propose to lisf.
the “bespecfs“'fn'whicﬁ'learned counsel, sought to show that the witness'
credi.lj' was "entirely destroyed” or "severely impugned.”

We would observe that +he otcurrence of discrepancies in the
ev;dence of a w!Tness cannot by +hemselves lead To +he inevitable
conclus}on +ha+ The wrfness' credit is aesfroyed or severly ;mpugned:'-f+
wili always depend_gq The maferiaiify of the discrepancies. Counset-S'Jéb
is hardly doﬁe if hé is merely content fo isolate the incidents of dis-
crepancnes whlch may offen occur in fesflmony

o Mr. Nelson was requesTed o coltafe the dlscrepanC|es he
enumérafed under some head of naTeriaiaTy to the case.’ BuT we do noT think

he was:successfulgin hlS endeavours fo do 50, Never-?he—less we' 1n+end Yo



”‘.“,he ran’ info a: passage

-enf:rely des?royed or severeiy rmpugned".

5._"(5} As +o wneTher he (s.e. Waish)
o . .had i run’ on}y Fo fhe passage or’
tnfo The reom Wi _

In The course of h:s exam!na#noh The w:fness sard That after

- a number of men descended upon Derr:ck Grtff;fhs, he and hzs fraend ran

snfo a passage.. Counsef for The Crown Enadverfen*ly snfroduced “The |
room as The piace where The w;Tness had Taken refuge (see p, 12} but the «~1v

wafness emphaf:caliy den:ed ThaT he ran fnfo a room._ AT-page;lS-?he_'

':-foliow1ng co!loquy apeears.ih_ie;skf;,f:hy_,ea'

.T"fﬁfQ:ﬁfaHe ief? ThIS man, he ran fﬂ" i
.:*f{:nfo a room7 ,;_ S

: A{_ ,No? :nﬁe a room a passage.,;“'

e A Passage'«’" e

E+ mus? have benn c!ear by Th, f{me +o everycne anciudtng

1.counsel for +he Crown Tha+ fne wnfness had run nof sn*o a room. but. info a
_passage.. The wnTness aiSO gave v:dence fha? affer h washtjed.up, he-wes

- rTaken fo a room

’”-? The cross-examinaTlon of fh:s w:fness by Mr. NeIson occuples

:--_ some +h1r+y—+wo pages of ?he Transcrnp? and in ?he main was derecTed To i
':7jconfrad:+|ons 1n hts ev:dence g;ven beéore Orr J. and The Jury and Thaf To
Ey t'The Resrden? ragnSTraTe cS exam'nnng magisfra?e.sf i+ was puT To fhe w:fnessﬂ
' 1j' by defence counsel Thaf he had deposed before The Res;denf Mag;sTrafe, that

| The room: :nfo whlch he ran was tn darkness._ He admr?fed nak:ng fhaf
'.'.sfafemenf ln answer To fhe Cour? he said +ha+ :T was' True The room was
'lgzan darkness and ciatmed- na? he d1d noT run :nTo the rcomgf Endeed ha

'”._inSIS?ed despi?e pressure fhom Mr. Neison Thaf he never ran tnTe any room,

'13'\.; . . S



Whether the witness ran tnto & room or a passage, was not a
fact material to any aspect of the proof of the crime. The events iﬁ
proof of the crime itself haq occurred before he took refuge in fligh?
I f discrepancy There be, :T could oniy, we +hlnk be rcgarded as |

peripheral.

(i) - As to whether he had run in
before the shooting-started,
when it started, or some Time

_5af+er IT started.

(iii)  As to whether Walsh ran in first

" or Horace (who was not called)
ran in first.

Civ) As To whether

“{a) it was Walsh who lay .

- “on top of Horace;

' (b) Horace on top of Walsh;
or

" (¢)  “Horace ‘lay against a wail,
and Walsh béside him.

(vi) As To whether a corner Walsh said
Horace was lying in twith Walsh -
- beside him) was' in.The room or in
the passage.”
1t was ngt*?he_Crown?s_case that the witness had obser&ed'fhg_ .
shooting down of Griffiths., The witness' story was that Andrew summoned
the victim fo the killing ground-where an armed.Garfie!d awaiTed-him; fha%x
Andrew held him, Thereafter Garf:eld Jabbed hnm with his f:rearm and a
number of_men, s9me with firearms emerged from;ambush, AT this ponn? he
made_off? R
. The rest. is inference.! We. were qut+e unable ;n comblng +hé-
Transcrlpf To: dlscover what responses. by The witness: could iead to. The |
view that in_ this regard,_fh:s.ev:denpe hgd beenudeSTrgyed.or-severe!y-fs
Impugned._.' | . . |
ThenmaTeriallfyrof whjph gf,fhe two boys fjrs?-ieffffhe';éene of

violence and mayhem taking piace at night is, in ourview.of the order of



zero. for reasons whnﬁh have already been adumbra+ed.h Howsoever The hoyS'

' may have ialn an fhe:r fr:gh+ af+er observ;ng wha? Loweli Walsh TesTif1ed~.t

'_does nof +oueh on The :ssue of. idenfffzcafson which was Thﬁ cruc;al issue . SO

in ‘i“he case,.____ . .:: o A

L zﬂﬁv) As: Te'whe:hef”everywhere in the
L yard was cark or There was moona'. .
!th+ Bl PRSI

_ Idenfsf:ca+non wee. of eourse ?he :ssue and accordlngly I” .?Qr
'_ques?tons wnfh respecf ?o i:ghT:ng and The opperfuntfy for such rden?iflca-”
.:T:on wouid be hlghiy maferiaf. s s o i E

. _ The Crown le4 no ev:dence whafever as To The nelure of Theu?.
1}~ee.]".il ilgnTzna on The premxses from +he soie eye-wnfness aT The T=me of the crlmﬁ‘+
S Crown coupse! Ied ev:dence as |O The prox;m:%y of *he wn?ness o Garf:eld |

 :on +he occestons +he appfucanf spoke fo hnm and The facf ?hq? The w:Tness TJ
'.e:_knew The appttcanf a !ong period of %ime. He dld a??emp% ?o show Thaf

__llghT from 2 bar was, ab!c To lilumsnafe ?he prem!ses buT 250 W}Tness fhough’

_ ofherw;se. On Tne Crown s casn There was no Esghf

e f
_._;g,-_‘.(-.. B

During The course of hiS cross-examtna+:on by counscl for

' Andrew PearT The w1*ness was asked a quesTlon :n +h|s form at p. 32

' '”And everywhere |n5tde fhe yard
was, dark fhaf ds True?“_;;_r,

e

’f was betng sugcesTed To The WITnGSS

From prQVIOUS quesf:ons;f

'”__fhaf he had mede such'a sTaTemenT ef +he prel minary enqusry,_ Seeing

”5-e;ha+ fhe wifness had sald eeeghf To The confrary before The learned trial

”::Judge and Jury, we do noT ?hfnk Thaf ?he suggesfnon shouid have been

e; allowed The w:Tness responded wl moonflghf was shlntng |ns:de.” Nof

:“-unnafuraliy, counsel for The de ence Then puf fhe previous xncon51sfenf
.s+aTemen+ To The Wtfness who admaf?ed havrng S0 sfafed. LaTer~+he witness

'E_also adm|+fed Thaf :T was. True fhaT There was no. i:gﬁf in the room and

everyThlng inSide The yerd was dark

Sineos i



) When iT was Mrl Nelson“s Turn to cnoss«examine The witness
on behatf of fhe appiicanf Garfield Peart, he aiso Though+ it necessary |
1o repeaf whaT had already +aken place. The resuif of hlS endeavour was
that the ‘witness acknow!edged “+that the passage was not brtghfer “than the
lawn: i+ was just as dark as the room. |

In considering the question-ef-lighfing,fheuonfy evidenee
which the jury had before Them Was: Thaf ?he :nc1den+ Took place in
darkneks. The witness sald so a? The prelsnlnary exam!naflon. it is
not aijogefher_eiear to what question the wITness was responding Qhen he
volunteered that "moonlight was shining inside," Be that as it may, he -
is recorded as so stating. No cross-examination was direc+ed-fo.e¥icif
the reason for the statement ow_%he_reaspn; for the disparify.

When he was re-examined he was. confronted by this internal.
incons@sfency and asked first which of the statements was frue, end
second!y!_why he had spoken as he had. To the first, he said the moonlight .
was really shining in the yard and to the sscond he vouchsatfed the curious. .
answer - "l didn't remember everything about the statement.

We cannot gauge'fhe effect of that re-examination. But the
Jury were not likely we think, to find Tthat there was any-mooniighf which
assisted the witness to identify Garfield PearT.Z,Thafﬁdiscrepancy would
not by itself wholly destroy ?he w:+ness cred|+ buf has evndence as o the

lighting conditions would be unrei:able or suspecf

~Mvii)- As to whether Walsh did or
did not-.ispeak with
Detective Corporal‘louis Brown =
in the street affter coming out
-of the premises (ppi 53; 73 91;
301/2 105 111)

{viii) As +0 whe?her Walsh Toid un?rvTh

5(a) on!y a+ the Preitmlnary
Enquiry; -or-

Y alsorat the triall



- f107- e .

1L MLX) A b0 whether Walsh remembered -
.. better at.the Trial than at ?hez_
.g}:pre!smlnary Enqu;ry, p, G2

|  _The above represenTed suggesflons pu+ ?o Tes? +he wsfness*

o ~_credi?.. Buf we were no+ abte |o apprecsa'l'ew how :+ was betvg sazd Tha?

-e_hts responses Snowed Tha+ hls credzT was desfroyed oF; severely impugned.
f IT was for The Jury hev1nc seen and heard *he Wtfness Te make up
'.The:r mtnds sn ?he!iqgh? of The learned Tr[al Judge s d;rec%:ons whefher

'3The wsfness |mpressed *hem as eaoabie of bellef on. has oaTh No one has

-\f( .

.soughf To chatlenge hIS dlrecftons :n fhaf regard and we agi ree Tha* he
. RSN
went To grea? pains To po1nf ou? a!i The drscrepancnes ln ?he eVidence

'_of The wsfness, Moreover, we are of opln:on Tha? These suggesflons were
lmpermlsSIb!e as amounalng To argumen?s To be piaced berore an Jury
' and no+ quesfsons for The w;fness? op;nion,_ We do noT however cri+|c:ze
-?he Iearned ?r;a! Judge for h:s lndulgenc hav;ng regard To Thﬂ na?ure
”-of +h— fr;ai i e e L :
' *f_:_?zgxij-,[As;fo_whefher Detective Corporal .-
-l Louis Brown had told wWalsh that
.. -he heard. a !sound?! that 1f the = . -
" accused menwege sen?enced ‘man”__

oWitb do himthings.". R 5
. R -rqa!'hfnuao.:aeooaou.n...a--o-.....
o XEE) - As Yo whether it .is true as Walsh -
i says (p. 73) that he doesn't know
T ifany pol;ce came to Wi ldman: STreef
.;”fwhschisconfrafy +to what Detective -
L ﬁCorporai_Bran_seys_af p,_111 ”, _

These were con‘ltc?s lﬂ Tbe ev;dence be?ween Waish and The
__poisce offlcer whicﬁ The Jury wou!d be requared fo reso!ve,3 The
: dispar¥+y was 2. ref!ecflon on The memory of wa!sh as weli as,of The

Q_poizce officer.: We heard no argumenfs or reasons heiprui 1o apprec;a?e

_:_why The credz* of Waisn shou!d be regarded as: 1mpugned or desTroyed by

'e.a confilc? which d;d nof Touch or; concern & ma?erla! aspec? of- +he case.

?(xi) N AS'Te;wheTher”Walsh;haG known
o - Garfield Peart since knowing
himself or since 1981 - p. 68/9."
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The witness said he knew the applicants from he knew himself.
He also said he had seen. fhem'from 1981 Thls Jatter in his deposition.
This hardly ranks as a conspicuous exampie of a dlscrepancy Indeed
counsel affer some Tlmely advnce from the learned trial judge who
lnTImaTed Tha+ he was not sTopp!ng hxm called a half To Thaf iine of .
questnonlng and proceeded fo anofher poen+. |

Our anaiysas of The dlscrepancies which Mr. Nelson has brough+ :
o our affenflon does nof 1n our Viawp tead +o The result for whlch he
con?ended before us. We have atready no#ed fhaf +he cross»exam;nafion
tarneiy was confined To 1sola+|ng dsscrepancres befween ev1dence aT the
prelln1nary examinaf:on and evidence at Tria! We do not think a
defence is Ilkely tTo succeed when it dspendson such a base. Cross— ‘
axam;naflon as to prevsous 1nconsssfenf s+aiemenf can be bu+ one shot .
in The armoyry_of counsel. We have said unough to showthaT The:grpunds
argueé éq behalf of the applicant Garfie!d Peart must fail. |

in our judgment, There wés.evidence fit to be left to the
jury that both applicants were {nvo]ved in fhe murder of
Derrick Griffifhs.: Ahdkéwfg_rd{e:ﬁasdféiiﬂte:him'fc-an'ambushand secure
him so fthat his brother Garfié!d,ahdi@fhér:uhknown men could shoot him.
The critical issue before the jufy related +d_+he identification evidence
and the credibi!i*y”df-+he'sﬁte_eye—wi?heSS,-°The Crown relied on the
intimate knowladge of‘fhé'épp!?caﬁfs_by walsh.f There was adequate
lighting for the purposes of recognithg firsf; Andrew Peart, who came
to the Bingo' game o summon the victim. Both applicants were in close
proximity o the wifneSS'for somerperIod of time., Andrew was résponsi;
ble for trussing up the witness while-Garfie!d-was present. Then é“
furfhef incident occurred in which both appiiéanfs played some part.
These events, despite the absence of any ar%%ficial“Iighfing,'provided

an opportfunity for recognizing and'idenfifying“fhe'applicanfs;- The
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- .“Jury.were enfifiec on.the eVIGence beforé Them TO.FGJGCT The alibi
' --:denence and Thn suggesTed mo?rve for “fram|ng‘ The appllcanTs,; Neither
:_applzoan+ cou!d deny Their frecuenf;ng w:fdman S+reef a location in
'“ ,+He area of Tex? Lane where waish Ilved We can flnd no reason tfo

inferfere w1+h The ver01c+ of The Jury which was Jusfzfied on the facts.



