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i¥ THE CCURT UF APFPEAL

SUBREME COURT CRIMINAL APPEAL WO. 128/89

BEFORE: HE HON. kK. JUSTICE CAREY, J.A.
YHE HOMN. MR. JUsYWiCw WRIGHT, J.A.
THE HON. MIisS JUSTICE MORGAN, J.&;

REGLNA vs. ANTHONY WILSON

Delroy Chuck and Miss Helen Birch
fox the appellant

Miss Marclia Hughesz for the Crown

Wovember 12 and December 3, 1980

MORGAN, J.A.:

This is an appeal against conviction and sentence
in the High Court Division of the Gun Court on August 3, 1989p
for illegal possession of a firxearm con the 24th ana 28th o
August, 1988, respectively (Counts 1 and 3} and shooting with
incent on the Z4th (Count 2).

The appeal comes to¢ us by leave of the single judge.

The facts which give rise to these incidents are
that about £:00 p.m. on the Z4th August, Special Constable
Andre Brown, while walking along a pathway at Seaview Gardens,
St. Andrew, saw two men, wﬁo had detzched themselves from a
group, walking in his direction. He recognised one cf them as
the appellant. When about five yards away, the appellant
pointed a pistol at him and fired twice. rHé took cover,
recurned the fire and ran to the Hunts Bay Police Station,

where he made a report.
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un the 28%th at 11:00 z.m., while in the company of
Special Constablies B. Brown and Dwyer, he saw the appellant
standing by an unoccupied building. The appellant pulled a.

“shine object™ from his waist, threw it to the ground and ran.

et

He was chased and caught and the “shine oiiect”™, when retrieved,
proved to be a pistol with two caitridges in the magazine.
ithe appellant cave evicence on oath and in his defence
denied the allegation of the Z4th.- As to the incident of the
28th, he said that together with his witness, Beaumont, and one
"paddy’, he went to the gate of the home of one "Sugar® who haa
gsent for him. 7There he saw Special lonstable Andre Erown who
approached them. "“"Sugar" came out of the house, pointed to the
appellant and told Special Constable Brown to “deal with him®.
This was because he had been given a contract to fix a road but
"Sugar”, who is a political activist, wanted to take the
contract away from him. He was taken into custody and accused
of shoccing at Special Constable Brown, Some days lateir, while
in custeody, a pcliceman came with a gun and said "Boy you get
cook up now”, meaninyg, no doubt, that he was going to be
charged for illegal possession of the gun.
He called che witness, Delroy Beauwmcont, who corrobo~
rated him in respect of the events of the Zgtn.
#y. Chuck argued two grounds of appeal -
1. %hat the learned trial judge
failed to adeguately and
propexrly direct himself on
the law of identification.
2. That the wverdict was unreason-
able and cannot be supported
having regard to the evidence
in particular the learned
trial judge failed to consider
factors in evidence which could
affect the credibiiity of the
presecution witnasses,

AS to Ground 1, it is with some regret we note that, in spite

of the several cases on this peint, this ground is still
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successfully argued by counsel., in this case, the learned
trial judge dia ideﬂtify the issue of visual idaﬁﬁification
at an early stmge but failed to warn himself either expressly
or impliedly of the dangers inherént in vigual identification
evidence as is reguired,

in R, V. Junior Reid et a2l {i%4Yy) 3 Ww.L.R. at 771,

their Lordships set out the Juage's duty thus, quoting from

the juagment of Lord wWidgery, C.3,, in R, V. Turnbull & others

(1977} 1 Q.B. 224 at =z2¥:

“pirst whenever the gase against
an accused depends vholly ox
substantially on the correctness
of cne or more identification of
the accused which the defence
alleges to be mistaken, the Judge
zhould warn the jury of the
special need for caution before
convicting the accused in reliance
on the correctness of the identi-
fication or identifications. In
addition he should instruct them
&s to the reason for the need forxr
such a warning and should make
some reference to the possibllity
that a mistaken witness can bg a
convincing one and that a numbex
cf such witnesses can all be
mistaken., Provided this is done
in clear termd the judge need not
use any particular form of words.”

also in Scott & others vs. The Queen (15¢3) 2 All E.R. 305 at

314 P.C., their Lordships said:
¥, .. 1f convictions are to be
ailowed on uncozrcworated iacnti-
fication evidenca there must.be a
strickt insistence on a judgc
giving a clgar warning of the
adanger of a mistaken idenuvifi-
caticn which the jury must
consider before arriving at their
veraict and that it would only ba
in the most exceptional circum-
stances that a convictlon Dbased
on uncorroborated identification
evidence should be sustained in
the absence cof such a warning."”

This authority was exemplified in a more recent case, $.C.C.A.

Kc. 4%/89%9, R. v, Leroy Barrett, delivered July 16, 1830 where

Rowe, P., at page 11, said:




“itois insutficient <o rely on a
warning ags to personal experiencas
of quioss in mistakenlyv identifying
SeyRngess or ole frienas. & new
formala st be dovisea, Jururs
should be tolc that wnere the prose-

cution's case is gupported wholly
or substantially oy “RCOrrﬁbOIaLﬁd

cvidence of vicual icentification
ciiey should approach tn case with
che greatest caution ecause there
arz coertain 'nherent; g“aV¢ ané

in i
serious rirks azsociated with
visual identificetion evidence.
These grave risks are that
expericnce inside the Courts has
SHUWN LLat Persous nave Deeh
wrongly zdentified by honest;

ezpectaple, respd onsikle and
pogitive witnessaes who hud auple

s

gpportunities  fci observaiion and
whe made Strong impressions in the
witness box. However posgitive the
witness, there is the curony possi-
Lility that he might be uistaken
for any pumber ©f reascns. (onse-
cmently if their verdict ig to be
one of guilty based on eviagnie of
visual ideptification tiey must
Ggistinguish belween ihe apparent
honescy of the witness andg the
accuracy of the evicence wiich he
gives, "

in tite instant cass, the &vi J'“LG of Andre Lrowh as
o Tne events of the 24ch was uncorroboyr t&a and regulired &
warniag. Here vhe judge sar alone wheroas Barxett‘s case was

fried wich 2 jury. Buv the opligation of zrjudge sittang with

Ol

a Jucy and iudge s:cting alone remaing the same as the

folilowing cases make cloar.

nod
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i Re Ve Donéldson~& ochers Eocoﬁgsejﬁo, Ty, Té
T3/ke celivered léth‘JEiﬁy 195@1iuﬂre§6rted} in & case o rape,
tried in <he Righ Court Uiﬁisxonrof wiie Juil Court, where the
conplainane was unccrvcﬁo:éted; the guestiﬁn arose as to what
was reguirea of & judgé siuiang in Lhe»ﬁigh Court Division of
the “dun Jourt &3 Lo a warning. it Qas neld that the warning

regquired in tie Circuit Court nust also be given in the
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flhiis was later clearly elucidated in

R. v. George Cameron 5.C.T.A. 77/¢% dated Hovember 2U, 1989.;

where this Court statec as follows:

" .. whezre the judage sits alone
he is reguired to ceal with the
case in the manner establiiched
for dealing with such & case
choughh he ig not fetvsred as TO
the manner in wihich ne demon-
scrates his awareness of the
rocuirement., What is impermiss-
ible’ is ingcrutable silence.
that is of cratical importance
herve is ncot so much che judge's
knowledge ¢f the law but nis
application. Even if there is
& presunption in his favour
regarding the former there is
nenz as Lo the latter.

He must demonstrate in language
that does not reguire to be
construea that in coming to the
conclusicn adverse to the accused
person he has actea wich the
reguisite caution in mind. guch
a practice is cleaurly in favour
of consistency because the judge
will then be less likely to
lapse into the errer of omission
whether he sits with 2 Jury or
alone.”

it is now, therefore, settlied law that a warning is required
in cases of uncorroborzied visual identification tried by a

judge sitting alone.

My . Chuck submitted, as to Gxouné 2, that the learned

trial judge accepted seaunmont's presence ac the incident but
failed te use his evidence otherw_.se and, in so aocing, he dia
not properly consider or assess the vefence. He also
submitted that the learned trial judge faxled to consider
the main factors of malice and politics, which cculd have
motivated tpecial Constalle Brown to act as he dia -~ factors
which coulid have affected the creaibility of the witnesses,
T ois, in onr view, permissikble vo take note of the
poiicical reaiities in this Island and how politics motivates
our people to do things which they wmighe not ciilerwise have

done. vhis is &« notorious Isct.
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In Halsbury's4thkdition (i$7¢) Vol., 17 "Evidence”
at paragraph 1lUuv appears -

“Wotoriousg facus: The Court takes
juuicial notice of mattess with
wnich men of ordinary intelligence
are acguainied, whether in human
affairs, including the way in which
pusiness is carried on, or human
nature, or in relation to natural
phencmend.

de mey alwso act upen his general

knowledge of local affairs, but he

may not import into a case his

private inowledge c...-
Malice born out of party pelicics is a notor.ous fact of wiiich
every ordinary <itizen or Jawaica is aware. Judges, then, nust
view with caution evidence where policical rivalry is a real
live igsue in a case, as it can be indicative of the mood and
behaviour of the parties. it follows, therefors; that when
such evidence appears, it must be considered with care and
dealt with.

in the instani case. this appellant was clearly saying

that “Sugar" was motivated by politics and wanted to get him
cut of the way to get the contract for the rcad the appellant
had worked on, and that "Sugar® had used Special Constable
andre Brown t¢ assist him in removing the appellant from the
scene. The witness Beaumont said that "Zugar” commenced workr
on that project the duy afier the appellsnt was taken away.
This was the crux of the defence; as evidenced by the appellant
and his witness, Beaumoni. |

: ]

The learned trial judge used the svidence of Beauwacnt

N

in his summation Lo suppori the prosecution’s case that iwo
policemen werg present, a statement which was COnLrafy o that
which the appellant had stated. It seems; thenp that he
accepied that Beaumont was present &t the scene.

We feel that these factors called for an analysis of

Liie evidence for the defence. The political rivalry. which the
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appellant spoke of, ought to have been dealt with a3z it might
have assisted the judge in assessing the witnesses and inter-
preting the evidence in the case. The learned trial judge,
however, dealt with it summarily in one sentence:
“I reject the defence, the evidence
of the defendant himself and also
the evidence by his witness."
in ou. view, this was a totally inadeguate and
unsatisfactory manner in which to deal with the defence case.
Crown Counsel conceded that she was unable to support
the conviction on any ground, and for ithe reasons stated we
agree.
In the event, Mr. Chuck succeeded on both grounds.
vt was for :hese reasons we allowed the appeal, set aside the

conviction and entered a judgment and vardict of acguittal.



