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WRIGHT, 3.3.2 ‘
}. : on ‘Hovember 27 lQSL, we treated the heaving of
che application for leave to appeal as the hearing of “the
aﬁpeal;- The appeai sgainst conviction for murder was allowed,
thé conviction quashed and sentence set asive; 4 convidtiun
for monslaughier was subsiituted and a senténce of five {5}
years Of impriédnment at havd labous inmpugdd. We how put
iﬂﬁb'writing our reason for judgmeni as we promised.
The appellunt had been convicted £GE murder of

"paul bryaﬁ and sentence of death was passed ‘Upon Him at
“a trial in the Circuit Court for the parish of 3¢7 Anh
bifore Malcolm J. and a jury on the 13th duy of Odtober, 158s.

. the s 1ng1c g;uun& oL'dgpbal, Jhich was argued
’;:a;un leave of the ouxL;iwaf that:

svhe learned trial judge did not

Ll L . accurately direct the jury on che

issuc of provocation; conseguently’

che defence: wus not adeguately left -

to the jury with the result thax T
che jury may have been conLuued.
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On ﬁhe case for the prusecucion the killing was
a2 mysterious event the ;gsg;t?of a chance encounter between
strangers. The evidencé-Sf-éiwyn Williams, which was borne
out by Conroy Bryan, was that at abou*_3 30 p m,_on

Hiovembaer 29, 1967, thta@ two w;tnesses -nd tue hECCdaed,

Paul 8ryan, the cousin of Lhe aec;aseu, who ull workeu

BT

at thas Ruins Resta ntg Ocno Rius, were on -nu¢; way Lrom
yark'ﬁalkiﬁgjdlung Lue,siaewalkk~wnen ti@ appellant approached
them from behind, touched Paul Bryan on hiis shoulder and

as the latier curned to sge who it was the appellant said

"awing slow® and with a knife, which he then pulled from

his waist, scabbsd Paul in his chest. The appellant then

1

retraced his steps while Paul staggoer bd acr“ss he ;oad

I

bleeding profusely and then fell to the ground, Pdul hqa
only managcd “".bay ndt du you negnr beFore eing stabkbed

and none of the _hmee uf Tien had dong ¢nyuh1nj o he

appellant or chreutened any viclence .to him.

L., Bat thurg was uﬂUuh&l Wiltness called by the prose-
AL RELEVAIIN N -t .

,pution, who cane to Lvulg from prlson, and it chnou bu

e
L

certain whether ihe d*ftb*bﬂCC in his cv;dnnc; is Lo be
accounted for on that basis.._Hls name is bvan cawypra

o fe

and . his evidence, insofus &as he gave any, favoured th

ge fence VErsii. He testified that ne was tanu;ng on

the side of the road oppug;te to the peint of Lxcounbe;

DgLﬁuLn the. deceased an hg threu yOhuC men. He had sean

the decgased standing there in cunversatlon with u yuung

ludy when the thea young men, ¢.e, cne Lo PLCHLSJ;S and
pne QLCL"”ed came up to him. He sa L1u hbrdldqnut hebph
watching tham but the next th;ﬁg he saw was
the three young men, who cume up5 "pluch on thg w;hﬁr side
of thoe strect“ then he fe;l bu; gcu ug hwlding h¢. belly

then ran® uff and fcll uga;n. He - dld not see che appellant

do tidt man‘ﬁny nlng Mo; dld hb* 5@ dny of the threc
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men do the appellant anyihing. He, howeve;;ia@mitted_in
cross-examinacvion that .the appellant had a bag with hin.
Defence‘ﬁqunsel put to this witness,as he;had_pg;m§p che
cother owu, thet there was @ fight belween :heiaﬁgellqnt
dnd the vcthree who, it waa.antendgq,‘attgckggﬁhim-nggﬁ
~glieytcame up but he stuck tu his version that he wasygqt

P .

icoking ac thea. DT . .

Constable Fildel Vong was on beat’ﬁuty in Ocho
Rivs when he:saw the appellant with a blood-stained knife
in nis hund running in his . direction being chascd by a
feroWwd, He stopped-the appellant und asked h}m yhat haa
nappened t¢ which le received nu response., However, someuné

fruae the crowd, which yathered, said that he had jusc

s:gtobbed a man up the road., To this the, sppellant responded,
"; the bucy dem lick me down™. This witness observed that

the appellant had-Yan old scar accross his foreheud". indeed,

chat injury was the subject-matter of o charge against

. the deceased, Patl Bryan, which was due fcrii@e@ring in
Cotrt on the 16th December, 1987. Constable wcng?panded
c.over the appellant and the knife to Constable Wuel Morgan,
- who prefecrred the chacge of auider.
The appellant,at the mument when Constable Morgun

was. brought into chie cuse,informed the Constable "o three

& Gem rush-me". Congtable Morgan, when cruss—-exanpined

Y

by defence.counsel, denied the presence of any fresh injur
. A Rl : e Eeal J

on the appeliant.

AT
L

CDernice Tate, sister of the?ﬁgcaasgd who %dentified
his body at the post-mortem examinution, barely survived
a vigorous cross—examination which socught o ob;gin‘an
admission from her. Lt thqhappgllant haa.heén hogp%&glize&

for six days because of au injury inflicted vn him by the

deceased on October 2, 1967, and chat afver hils dischurgs

o]

Taeil L R S
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:frﬁﬁ'haépitalf botli herself and her mothér. had. been to
'ﬁiélhcmé_in an endeavbuy €6 get him te comprumise the matter.
She maintained thfoughout'fhat he was 'a stranger in the
éfeiiah&'that she 'had never. seen nhim before couming Lo Court.
Fﬁffher,:sheﬁconfessed igaurance- of ihe incident cut of
“which arcse the dharge against Paul Bryan which. was.slated
for heuring on December 16, 19¢7.
The opinfon of Di. Noel Black, who performed

Jzéhé §bst¥ﬁortem examination, was that death was due to.
haemorchage und shock  the result of a three inch wound
beiewiﬁhe left breast which penetrated the left ventricle
of the heart going straiykt thriough che heurt. This wound,
saiu the doceor, reguired fairly severe force.

B Testifying in his own behalf the appellant gave
his uge s tﬁénty—fiﬁé yeays and stated that he is.a pru-

feasional chef, having worked on @ ship und.at hotels,

AL the time Of the incident, he was employed as a chef
at the River Seas Inn, Ocho Rios. Prom his evidence, the

genesis of ¢he conflict, out of which the charge arose,
%ﬁg fﬁaf theie wus resentient towards him who was regarded
as an outsider who had come inte the area and had:a more
érésﬁigiaus jub than the three men with whom he had the
'uncuﬁntér, cach of whom worked as a dining-rcc attendant.
Fuiﬁﬁer aggraQatian was supplied by the fact:that.he found
favour with & local girl, Marcia Brown, with whom-he was
then living. Where he lived with this girl at doscobel,

was only a few chains from where the deceased Paul Bryan

fivea. iin'fhe’nighﬁ of October 2, 1587, the deceaseu
Rfaﬁl'nyan visited his home along with three.cther men
aﬁ&'abccsté& him concerning advice which hé had gilven
ﬁ%réia Brown clout her assisting the decsased’s cousin
?With'his:hdmewuzk; ‘Bryan stiuck-him-a blow with a stone

over his forchead which resulted in his being hespivalized
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"

st St knn's gay for six days. On October 4, his girl-
friend, Marcia Brown;.visited hinm in hospital. She was
accompanied by the mother of the deceased. The latver
brougnu ﬂlm Sene’ Q.UCLllhb us. woll as. e propousal for com-
promis ng thL case wlbh her ;;:h;i'he ;BLLEu tu che propousal,
which app;a ved tb bu in h;s-lnﬁe;e Lh‘Jnfu‘“ he left houspical

J

at: nuive Ly the bdme monhe; and dbernice Tate.

Q.l

he was viﬁltu
Yheir mission wus Lhe matter i, Chu comprowise but he told
thm the matoer was in thu hands cf the poclice so he could
not cUmprumLae.it. The noext tﬁing he knew was that on
ﬁuvembe; 25, the day before the fatal encouﬁier,”ﬁéhﬁas
dCCuStaG uh the rouad by oﬁe Mik &y, uiéousin of the deceased,

and twu uther men abOut th WLLnurJWdl of the ayreement

P

to- Cumpxunlsc the case.  Mil ey cut hlm beluw his left rib
cage lL wwing a scas whlch was observed by the Court at
his trial. He ieported the incident -at the Ocho Rius
Pilice Stafion. o -

On ;hg gullqung uay he lefv work at zbout 3:10 p.m.
Cuv1}¢ng h;s bag by a suxap across h;s shoulder. in o
pucket of uhls Dag - was hla chei- anlfh. As he walked aluny
the*side—wal& a girl sto?ped him anu,he was speaking 1o
nur‘whnn up cane the dgceased dnd the twe witnesses,

Alwyn WlllluMa and Lan uy dvyana u&uh qf whom he knew beifore.

He”&earu che uecagoea suy" “ﬁ¢b.the uuuy deh whey mek pulice

v.)::

a terrurize me .nzlhe eufter, Lh three of them attacked
him. Lunruy held him druunu hlb necx wihzle the deceascd
punbhé& him,~-xn the mghnleL, ulwvn tried ©u trip him.
;L'WQS in that s;tuatlon chat he ﬁeached four his knife

an& "juckeu at Lnb uCCEauLﬁ nc ul&agrecd with the poulice
LhdL h; hud nu V¢51bl¢ szgns uf LHJU;Y

PR

uu cumpla¢nt was made about the directlouns on

S -
o

s;lL-uLfgnCe, whlch dbrunce-Lub jury rejected. <Counsel

ERS

for the: Ufuwn, quLLc groperly Wi tnlnh, conceded that che
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"~ directiuns on provocaticn.are faulty. At page. 205 of the

oruvecation later on when

summing-up, the learned trial judge introducgd provocation

"2 deliberate and intentional _
kiliing is not neceabarily MREGRT .
A deliberate and intentional
killing done as a yesult of legal
provoecation is noc murder but :
manslaughter. The accent in this
cagse nus: been self-defence but I o
will give you 2 little more about

i cume
tu the defence.”

The actual direc icn vn prouvocation uppears at

pages 213-214;

"y rold you that a kRilling some-
cimes, although intentional,: can .
be done undey legul provocation and
and that would reduce the offence
frum murder te manslaughter., The
crown is saying it Was an unprovoked
act. But pLovecation, to my mind,
arises on-the defence. C

What .18 provocatlon° -Pruvocation

is some ceov or series of acts done

by the deceased to the accused, which
would cause any veascnable person
and.actuully causcd him, -the accused,
a sudden and tenporary loss of self-
cuntrel. It consists of two elegmenits,
The act or acts o px rovocation: the |
fighting,; the thumping and all that.
Those were che acts I am talking
abouv. - If.you accept that, that was -
done. The act or acts of provocation

~m&y.Cbnsi5tguf-things dune.  sSut-what

was dune wr said must be such as would

T cause aryeasonable person tor lese his

salf cdnurol and wust have ¢Ctually

. caused; in the: accused this sudden anu_

temporary loss of self controul. And

i-when ¥ am talking zbout provocatiun,

you know, 1 am not talking about
tuking away girlfriend; I ait not
talking about bluw in the fourehead

- with stune, because the law says.that

there must not be time fur cuuling
down. - Provocation must not amount te
recaliacvion or revenge. If Suncbudy'
attacis you . or rell you harsh words,.
tripped you, Q;Cmuu on yuu or du scme-

thing and you gc howme and you think

about it ‘You know, this is pzovoca—“
tion, man, i an.going. te get even with
him® and next morning you meet bl

‘anug:yow shoot nim, then the law

wouldn ¢ avail you. You have had time
to.coul off. . It would be revenge, .
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"retzliation. -S¢ that is what. = .
I have tc tell yau about pro- -
e vocation.
And, it is.not for the defence
to make a priima facie case of
- provecation. It is for the
e prosecution to prove that the
il e -'"nﬁlllnf was unprovoked.. S0,
. all thc defence needs Lo uo 1is
oMo T fo point to material which would
o induce & reascnable man to do
“ ' s the act. That-is all that needs.
to be done. If you are in doubt
¢ whethers the facts show sufficient
p_c.w'cc:m:n.mh-r then you should 77
- deterwinethe issue in favour of
Lhe accaseda“ T

e,

-

Sectlon 6 of the Offences agalnsh the Pefson
Act, dealing with provocation, staces:

"§. Where on a charge of murder
there is evidence on which the

jury can find that the person
charged was provoked (whether by
things done or by things said ox

by both together) to lose his
self-control, che yuestion whether
the provoucation was enough to naike

a reasonable man do as he did shall
pe left to be.determined by the jury:
and in determining that guestion the
jury shall take into account every-
thing both done and szid accorcing
to the effect which, in theiyr
opinion, it would have on a reason-
able man."”

The elements provided for are -
1. The provocative acc

Less of self-control

b
.

3. Retaliation proporiionace to
the provocacion.

This is now cvo well escablisbed to admit of any doubt:

See Lee Chun Chuen v. R. (1963} aA.C. 220; (i%63) 1 All

E.R. 73, Glasford Phillips v. K. (1968} 13 W.I.R. 356§,

Iﬁ was, cherefore, obvicusly ain error for the
issue w be left wo the jury on the basis that "it consists
of two elementcs“. It seemed to us that a fair presentation
of the defence would vequire the learned trial judge to

&irect the jury, when considering the question of



S
;e;dllathHg to 00951aer what effect, if any, the previous
events would have head on the mind of the appellant on this
occasion whEnF'according 1o him, he was confronted with
hostility by’ the decea e& and,higiéohorts,

Inﬁ

|_z

ci cumstanues, LheLEfOIup we could not
says with’ any qegree cf- certaxnty,tnat had the jury been
properly ulrected thy would 1nev1yablg have recurned tie
same verd; ;]fThE appgllanpﬂwaa-obv;uuslg denied the
opportunity of a conviéﬁion on the lesser cuunt. Hence,

“the course We adopted as earlier stated.



