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on Zéch september, we ireztad the hz2aring of these
applications for leave o appezl convictions as the hearing of

whe appeals which we alliowad. We guasned

aside the

N an N

acquittal be antsred. We now give ihe roascens for that Gecision
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as promised
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qural haemorrhace.® Ip Che opinion of the rethologist, the

i

bottle™ and she agraed that “if 1t was

o

with fluid it wonld

be fairly seurdy to inflict such ap ansury.’ L.....
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Cun external sxamination of +the head, shs found a lem+dacgragcion
over tne righet sidc of 4the head kzhind the ear as aliso a

-

horizoatal frazoture running from left to rivht across the crown

=+

cf th . ZCM Concusicon on the

T

skull lecm in lengih, “here wae o
tip of the left: Temporsl lcke. This, she Jescribed as a contre-—
ceup injury, i.e.. an injury sustained to the brain on ithe

opposite side frowm which the blow wag infliicted., We have qeli-

it has a2 dirscos L2Aring on the cutcoms of the caze ang secondly,
it prompts us fo ubssrve that 1t iz guite ofven counter-proauchLive
o call medical evidence before Gealing with the wanner in which

on this later, put

fox Lha.moment chei comment will
50 fay as the Circumsitances of hs 2illing went, vhsse
nay bz stated in s guRmary form.  Un 1ivth June, 1885 there was a
church rally :n the disiriec of Ticky Ticky in Manchester . A
number of persons, ancluaing the victim and ths threes appellants,
attended., It ali began with a fracas betwaen the appellants on

one side and Patrick Smath on the oin in the course of which

there was shoving and soms fisticuffs, <he appellani Conrad

Bendricks alsc deoliverse a Kick to smith's bellw

1

}...1

clothes. Bystandsrs restrained the appsliaals. Paorick Smith
L2ft for homs, Chenged his clothes and retu.nag fo ilean agsinst

Two brothors ci

tne incident which rasuited in Emith's dealk,
YL was theilr story rhat +he zpnelliants ap; achea their

- &% . 4 et ey g g - o e e e o U Sowa et e 2 e D o e ; e 3
brownsyr Patrici, tha® Conrad Tavkked" hiw with a bortle while the

other twe, hit him in hiz hea

ontaining drink.
Barringten Claike was said Lo have hit him sc¢ the right gide of
his head. It is nor clear on the evidence on what pari of his

head Patrick Emith roceived cie low, Another wi Lingss,

ry




Sharon Powell testified thalt hirzien admitited to her thait he and

The defencse versicn was stasrkly ciffsrent. Shortly put,
when Patrick =nmith returned to the scen2 2f the £irst incident,

ne came armed with & machete concealed in the pullover he was

i kners he removed fhios wseapon which he used

vyl P ~ [ . = CRNRE S, -
WOOSE 2VIGehicsd, Wanr o1 VD O Viaew CI CYrivilad LOPpOYTalnce. he

night ©f vhe incicenc,

Police Station, meds a repert 1o him ance showed him scome injuries.
3 3

He observed bruisss and swelling cn the lefit hand {(presumably

he meant arm) Just below the elbow and swelling on his back.

>

Thizs officer’s svidenct siood unchallenged at the end of the case.

7 - 3

Mr. Zmail argusd four grounds oi appsal. In the first

he complaingd of the trial jusge’s directicns in ralation to

5

common desiun, spacifzcally the scope ©

¥

il

thet common design.
He submiited thait his aeficizncy in thaos resgara resulzed in a

failure tc, or &n inadeguacy in applviag the

h

law to the parti-

e g . AT = ot T am T e = By 2z "
ceolay facits of “hw case. The juzy, maLntaLned, had no
guldance in aotermening the geoparatz ragponsobrlitcties ci zach

Tha trial juaos direcied the dury ou the issus of Ccommon

or
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accused persons separatel what
pert 08 tock in this ingcident oraer
o come Lo yvour commen verdict.

daesign
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an act and that act is in fact carried oug,
well each person who tales an active part
in the commission of that act would be
guilty of the entire act: that is each
person is liable for th tions of the
others, the commission bf that common act
and even though only one person may infliet
what 1s seen as the fatal blow, all would
be guilty ©f that common act if they are
engaged together Jjointly in performing that
common act. The prosecution is basing its
case therefore on this principle of common
design. S0 it does net matter thar one
particular person is the one who infliceed
the blow. according o the doctor, that
caused the death., If you find that they
were aili inveolved in an attack on the
decaased and they were all joined together

in Thano commen aci on tha deceased, then
it means that ¢ach person is liable for
the action of the cthers.

The presecution’s case is that on thac
particular day, the 1lth of Juns, 211 three
accused perscns had botiles. The prosecu-
tion's case is tha+t the accused, Conrad
denaricks was the on2 who thrust the bottle
towards the deceased. The witness,
Kingsley Smich, told vou that Conrad usad
the bottle to chuck the deceased. He then
told you that Barry hit the deceased with
the bottle on the left side of hisg haad.

He told you that Adrian hit the deceased
with the full bottle of soda also. It
means therefore, the prosecuticn is asking
you t©o say that based on those actions,

all thres accused persons were concerned
With using bottles against the dececased and
a8 a conseyuence the principle of common
design operates in this case for che pro-
secution and they are asking you o say
that all three accused persons were concerned.

This direction, as an academic statenent of the principle
of common design is unexceptional, but regretiably unhelpful and
indeed guice incorrect as appliied by the trial judge to the facts
of the instant cass. It is trite that a participation, the result
of & concerved plan or scheme to commit z specific offence is
sufficient to render the participant a principal in the second
degree. We say so because the prosecution =ye witness account
did not show in our opinion, any plan o commit any offence. The
slain man it was, whc returnsd to the scene of the first incident.
The appellants could hardly plan an attack in the absence of such

foresight. But, although the eye witness acceunt suggested a



—Ba
concerted atcack on the victim by twe te Lhe appellants, the
medical evidence ¢id not support chas position., AL any rate, iu

matiter for tha Jury on a pioper direchion regarding the

¥

vas
significance of the mouical avidencs, to delfermine whether that
medical evidence was consistent with che svidence of the eye

witnesses, Tho laoarned trial judee lofh the Urowh's case Lo the

our view, the medical evidence showed, Woagree with Mr. Small

in this regard, vhat one olow only wzs snflicued on the victin.
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norizontal Lracturs zcross the top of the head from left to right.
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the lcm lacersticon behind the =ar. We note thit the suggaestion
cf Crown Counsal puv 4o the patholegiset was that one blow had
been delivered. Wi 4 on Anew 1f two 2lows could have caused

ablad
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£ by calling

¥, they nevaer asked

hir Lo express sny opinicn whether ths midicel evidence was con-
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¢ the prosecuilon case
medical evidence) would be for the trizl “udge o say somathing
along these lipssg-
Vhenzver twe or more accused are chargad
n

in the same count of an indictment with
any offsnce which men can help one
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¢o osuch an act and thet in dcing
s act or helping the otiexr

acousad te o ir, ne himscelf had D
g necessary criminal intent,® noooh

592 DP.P. V., Merriman {(1G7Z; % ALL E.R. 4Z. wusuch a darection

would have been velsvanit Lo the circumstances of the case.
The dirscwions viven by the trial Judsgw, assumed that there

0

was evidances of

& pruconcgivad plan Lo use boniles to xill or

+n cus opinicn, no uscful purposs is served and indeod

and apRTiery L8 IOl SEdlpia

B.v. Lovesey {.

The roguired Lulent Lo amount to the

matrer of the charge, then 1he direciich w2 naves indicated

snould be prefazred. We reconmand

it foliows from wnat wa have statea Lhat chere is merit

the crial
geparate

ocn ths

eviaence in LoiE

anccher sericus cowplaint related to the trial juage's

fuilure wo press appeilant hBarian Campbell,

in that he cmit T 2w the evidsnes of & witnaess,

ol T | TE oy s -
Congtable Herman

callad by him to show that ths

appellant had rzeceilveo injuries that night., This evidencs

[}

was of crifical imporvitance because, Lf accepted, it seriocusly

the Crown's eye witnessss ithe

brothers Smith.
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Crown Ccunsel readily conceded that there was substance
in this cricicisn.
of this witness wuas

Tor the fria
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judge had ceompietesd his Punmstion sut £0r reasons which we
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Then yecuested ihs fForeman to advise jim
il the Jury wishse te wiihoraw Lo Lhe jury room. He was told

to visit the

rnstaas shey Lwo fenmale menbers of

lzdies' room. n raciy 2bkance he mesT aave recollectad tinas hs
Bad omitted <o sual with =11 The evidepcs, Un thery return, hs
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S4id LALE &b = L3

WEE
Baerman wWilliams,
the ilth of Jus
dent, at belb, b:B”
who came to the
Gim; hie saw on h;m

5 & swelling on the back
ag aospiial.  Well rhat pre
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becauss a Crows witnsose vialllam Zmiih was specifically asked if
he saw anyocne h:ii Conrad (Hencricks) thai gay and had responded
with an emphatic no., 1« should be remesnbered thar the defence

vere alieging tast the sizin wan hod silzpped Corrad Hendrick

with the macnete with wihich he hac armed lLimself when he returned

M

To the church premiges. The evidance of the pelice witnsss as
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was previously noted, was not challenged in any way .
in our judgment, 1n no sense could 1t be contended that
the cdefence of Adrian Campbell had baen dealt with properly and

not only aAdrian Campbell

\|
{').

acequately. But that omission affe
but the two othier appellants as well. %hat evidence as we said
before, effectivaly undermined the account of the incident given

by the br

,Aﬁ
Q.

bhars Zmith to supporc the prosscution. They spoks
of the three zppsllants seifting upen the victim and twe of

them administaring blows, but denyi ny 2Ry attack by the victim,

The injury to Conrad Hendricks therefore ramained unexplained

on the Crown’s case., Hob ocnly was it consistent with the defence,
but also with the medical evidence of the Crown. it is enough
to say that none ¢f these matters was placed before the jury.

A trial judge has a clear duty to assist the jury to
Arrive at a correct verdict, %ith respect to the facts,; he
is obliged te explain to them the significance of evidence.

His duty is not fulfilled by repeating evidence ana telling the

jury te take it into consideration. We are satisfied tha t

this failure sffectively deprived ihe appslilants of a fair
chance of a clear accuittal and lad to a substantial miscarriage
of SJustice.

There was anothey unsetisfactory feature of the summing
up which reiatad to the trial judce's directicn on exXcessive
force with which we must deal. Ho left for the jury's considera-
tion, the following guestion - =zt page L3i:-

... and you must decide whether or
not the slapping with the machets
was enough at that time for the
deceased to be struck withn these
bettles in order to ward off the
attack, or vcou find that i+ was an
@icessive awmount of force to be
used at the time by the accused and
80 caused the deatl of the decesasad,
Well, 1t is a matter for you because
you are the cones ce say whather or
noet you find that the foree used in

Ik
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ihe circumsiances to raepel that
aLURCK was reasconable oy L1 was
®eessive. If you find that the
force was excessive it means thaet
thne cefence of seif-defance fails
ana xt do=s not help wins accussd.™

The issue of self de
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Epect of Adrian
Campkell. He, it was, who fluong the botule o prevent the
slain man injuring Conrad Hdencricks. To throw one bettle in
Lhese circumstances, could not We Lhillk, be equated witn
eXcessive forCesy  In our judement such a consiceration ought

ROt to have bzen lafs to the Jucy. it would have peen help-

heezseary il will bz recogaised that
& pRrson del2naing anocher cannot
waigih  Le s nicety the exact

measurs of his necessary defensive
acmﬁcn, if the jury thoughi that
% & mement of unexpscted anguish

..L

& person repelling an atfack on
gnother had only done wnqt e
nenestly and instinctiveld iy thought
Was necessary thai woulé be most
potenc ev Cence that cnly yreasonakble
defensive action had been taken...®

Palmer v, R {1571} 1 ALL B.R. iU77 at page iUgy.

We would remind that in the brzgent state cof the law
en self defence; the subjscrive elemens of the accused has to

ba emphasized, 3Zee Beckford Ve Bo 30 W.Z.R. 30U. The direcw

tion waich we hiove iscleated, amceuntsd L0 & misdirection
becauss there waz no factual Dasis on whigch it coula rest,
We feel obliged Lo add that we boiieve that this very

wmve psen extremaly tired when he

emoarred on Dis summing up at iz:id Pef. upon the compleltion of

addresses by both counsel af 12:ig P.fa. He sheould have adjournsd
for lunch and given himself an cpportunity to refresh hiuself
50 a5 te be able properly to do -ustics g this important aspect

of his funciions. This Court hasg regommenced in R.v, Carroli

C.A. 39/89% delivared 25th June, 1950 <hat an - adjournment. before



undertaking the process of sSumming up éan be helpful. we
wisﬁ to call attention to this azd in pPromoting the proper
administratior é£ jgs£icé'in our Courts.

Finally:%ﬁé are obliged to Crown Counsel for her candour

and sense cf fairness when she conceded that she could neither

support the ccaviction nor press for z new trial.



