JaliAlCa

Lii TEE COURT OF APPIAL

SUPREME COURY CRiMiwAL APPERL NO. 127/48

SEFGRE: THE HCN. MR. JUSTICE CARBY ; J.A.
THE HON. Myus JUSYLCE MORGEH,; J.A. ‘
TRE HGW., kK. JUSTLCH CGORDUN; J.A. (AG.)

REGLNi4 vs. BENJAMIN RELD

Application for leave to appeal

Miss Carol malcoli: for the Crown

Gocober 8, L1990

a

MURGAN, J.A.

¢

I )

ihe a@plicant was convicted of illegal possession
of a firearm and shooting with intent ih the High Court Divi-
sion of the'Hanovex Gun “Zourt on thé suth Méy, 1%e8, and
sentenceé ©o ten veays 1m§tisonment at héra labour on each
charge. He.now‘applies fof leave o appeal his conviction
and sentence.

The short facts are that Patrick Miller was asleep
in the house of his sﬁép*féther;'ﬂlbert Levy, when the appli-
cant kndckeu at the door. He was told that Levy had ieft
instructicens that he was to remove iiis clothes and shoulé
not return. ‘the applicant becane abusive, entered the room,
took out his clothes;'went 6utside but returnea to the closec
door and cared Patrick Milléﬁ o come outside. On goiﬁg out,
miller saw the applicant with what appeared To be a “long"
gun" secreced in one:foof or a pair of pants. He immediately

ran and when about six yards away, heard an explosion.
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Kotwithstanding this, he ran back”guléﬁly to the applicant
and grabbed him. Thereupon the applicant staboed him with

a inife and left. Patrick Miller then looked for and féund
the spent ehell which he tock to the poiice at kamble Police
Station and made a report. The police visited the scene,
retrieved pellets and later went to the'home of tne applicant
where they found a pair of pants with holes in it. Ln exami-
nation, the ballistic expert found gunpowaer resicue in the
left front ley of the pants, which, in his opinion, was
deposited through the muzzle of & ﬁi:earm whigh he believed
to be a home-made handgun., He also found that the firearm,
frowm which the pellets were £ired, was of the séme type.

mhe defence was in the nature of an alibi - that
because of & fuss with Mr. Levy, who threatened to do him
“4 displeasure™, he had left the premises on the 1lst July,
some four weeks prioy Lo the 1nc1dentg had not retuxned and
tnat tnlS charge was occa51oned by maxlue,_

Identiricatlon was the main issue. The leaxr ned
trial 3udge alerted hlmse¢£ == all the areas in proof of
identification ana in_particular to tng fact that they knew
each other waliy he knew hig voice wheﬁ he spoke; that the
applicant went into the room, where miller was;_to r“méve-
his clot thes and m;iler had seen his enhl*e boay

~But the Crown's case did not depend wholly on
visual Ldentltlcatlon but also on other ealdence, viz. the
ballistic report which showed that the pcllets ehhlblted were
of a type used in a rlreulm wnlch gﬁoauced gLﬂpOWder depos;t
as was found in a leg of the pair of pants_rouna at the
applicants home. o

. Having gg;efullf examined the récord, we can find
no reason to interfere wi th the verdict oxr sentence ét which

the learned trial judge arrived.
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The application for leave to appeal is refused,

and we order the sentence to commence on the

30th August, 198%&.



