JAMAICA o

IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NO. 191/87

BEFORE: = THE HON. MR. JUSTICE CAREY, P. (Ag.)
THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON. MISS JUSTICE MORGAN, J.A.

REGINA vs. BERNARD GUTZMER

Application for leave fo appeal

Kent Pantry & Brian Sykes for Crown

20th September, 1988

CAREY, P. (Ag.):

In the High Court Division of the Gun Court on the 15th of
October, 1987, this applicant, Bernard Gutzmer, was tried on an indictment
which contained three counts, namely, |llegal Possession of a firearm,
Robbery with Aggravation and Assault at Common Law. He was convicted on
the first count only and sentenced to a term of seven (7) years impriscnment
at hard labour. The other fwo counts were dismissed for reasons which we
have found, with all respect to the learned trial judge, difficult fo
understand. This applicant is extremely fortunate.

The circumstances which gave rise to the indicitment can be
shortly stated. At about 9:30 p.m., on a day in October 1986, the victim,
one Yvette Jackson, was walking along a country lane, a2 place called
Mount Zion in Red Hills in the parish of St. Andrew, when she was accosted
by a man who came from behind and held her in the nape of her neck. He
also presented a firearm by her ears and threatened her with death if she
raised an alarm. He required money of her, and in the event did relieve
her of Thirteen Dollars ($13.00) and three cigarettes which she had on her

person.



She said rhaf she was abie +o ndenfify and recognise fhis person

:-Jibecause IT was moorilghT and of course, The person was in ciose proximufy |
df To her a+ The Trme of +he robbery._ She sfaTed Thaf she ran off and WITnln -
":dfsome f{ffeen or fwenfy mxnufes,_having ratsed The aiarm, she refurned ?o

si?+he spof where fhe Inc:denf Took place,w:fh a D:sTrtcf Consfable and some jf
'df:oTher people, ?o f:nd ?hls applican? emero:ng from some bushes.. He_aftemp;ed

'_d:?o make hlS escape buT was caughf

S The police Were summoned upon The scene and a pollce offlcer fT'

':;firecovered from hsm a homemade firearm w:#h Wthh MlSS Jackson had |ndacafed
"ﬁ?her assallan? was armed,_ Aiso found on h:s person were Th|r+een Do!!ars :
"_'($13 00) and Three c;gareffes whtch M:ss Jackson sald he had also ex?racfedﬁ'
i-difrom'her. She had aiso sTaTed ThaT The person who had robbed her had a bao =
i f'ffsand she gave The descr:p+1on of ?haf bag “ When +he poiice lafer re?urned |

d'?ﬂ;;fo fhe spo? where hc 1ncaden+ fook place Tha? bag was aiso recovered. _!T'_

"ev1dence and also Tha? The c;garefTes were: nof menfioned in +he evIdence o

jsglven by The poiice offacer who recovered The cngare?fes. .

Mnss Jackson had also descrlbed The aTT:re of her assailanf

ﬂ_s.fnamely, ?haf he was wearang a pair of blaok panTs and a red shch and wheng'd

..TfidThiS applacanT was he!d ?haf was The colour of hxs a++lre. -'

- The appi}canf gave an unsworn sfafemenf nn whlch he. pu? hlmself

”v;_on The scene bu? said ThaT he had JUST come off 2 bus. And it was sugges*od
"}_f?haf There was. :ome mofive on The par? of +he poilce officer in charging h;m
:",for These offences,i Curious!y, he cailed sn suppor+ of h:s case, a wz?ness [g;

.:lwéwho admt??ed "backing up“ fhe appl:canT ln The bushes. We should also add = .

- f{ffdfha? The appincanT cailed a Mr. w:nsfon Chambers who |s employed a? fhe

°f~;Naf|onai Mefeorolog;ca! Services.' He ?esflfsed +ha+ on The maferiai dafep-

H]_+here was no moon.” fﬁ

The learned +rtal Judge :n a raTher Iengfhy and convolu?ed summa?}on

o ;_idiscredifed M:ss Jackson 'S ev1dence as To wheTher There was a moon or. no?
"f';TjHe found ThaT There was no. moon. Thaf Ied h:m fo ho!d ?ha? he cou!d accep+

*dxnofhtng of her evzdence And ai?hough ?here was: oTher circumsfanfia!




. evidence, e.g.; the finding of the money O”he opplicant; +he finding
of the bag on The scene; The finding of a %an dressed as she had described
him; the finding of the cigarettes on .him,f:al,} within such. a ShO'”’f time -
-.XOf the- Inciden? were all dismlssed as of no sngn:flcance._ii S

We would have thought Thaf The cirCumsTan?la! evidence p01nfed

in one direction and one direction on[y,

nd would-sTrengfhen;jhg.creQi? e
of MISS Jackson Tha? she was in fact robbed by that man,. The idenfify.of~
the. assa;lan? did noT depend who]ly on her v:sual evsdence of 4den+1f|cafson.-
Howsoever That. may be, The ev1dence of - The possessnon of +he f:rearm was |
.. enough to convict hlm on_gqunT-Qne.-fAnd.a% ig Thai,zthg_ey;Qang was::
overwhelming. - . |
As.we-have said, this was a forfuna%e appiicanf and-?here 

really is no merit in This appilcafton wh:ch we, accordlngly, refﬁéé;_ ”-
The Courf wiil dlrecf +haT the senfence begun To run from *he daTe of hlS

_conviction.




