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Mrs. L. Ray Shelton-Mayne tor the hpplicant

Mr. ¥. Wilkins for the Respondent.

Hovember 30, December i, 1988

& September 28, 1983

PRS- .

LANGRIN, J.

The applicant seeks an order prohibiting the Boaxd
of the School of Physical Theraphy from setting up a
Committee to hear charges against Christopher Edwarcs, the
applicant himself. The chorges are attached to a letter
Gated August 15, 1588 written by the Chairman of the Ecaxd
and sent to the applicant.

The applicant is a Second Year student from the
island of St. Lucia attending thé Scheool of Physical Therapy.

ou the 5th éday of October, 1687 he was dismissed
from the Scheol. As a result of that dismissal he was
uncble to sit supplemental exzminations in September, 1587.
lie obtained an créer of Ce;tiorari cn the 23rd February,
1988 gquashing the decision tO &ismiss him. Scmetime after
his return tc the School he was informed in writing by the
Chairman of the EBoard that e would be cifered every

cppertunity of graduating in the current yezr. in April, 1988



he sat supplemental exeminaticn but it was clear tc the
applicant that the guesticns were set for him to fail as it
was impessible for him te complete the qﬁestions in the allctted
time. The applicant fziled these examinaticns and had to
withéraw from the ccurse. Og the Zlst Hay, 1588, a‘létter
from the Chairman disclcsed that if the'épplicanf appliced o
he re-admitted to the ccurse the previcns-éhargés would De
1zid 2gainst him. Ee appealed te the School Board in relation
to the results of the examinatiorp znd the épyéal was éismissad
after a2 hearing was conducted. The ép@licant was informed ©f
the result of this appeal zt the same time when the charges
were sent tc him. _These‘chatgeg may result in the expulsion
of the applicant ?;@m;the schoﬁl thereﬁy ensuring that he is
unlikely aver to beféémitte& tc the progfém for which be had -
been training. It.is this letter which gave'rise tc the
applicaticon before the Court.

The grounds on which tﬁe applicant ncw seeks relief
are stated“qsﬁfollows:a

GROURDS

1. "That-theACommittee set up by the Beard of the Schcool of
Physical Therapy is estopped from ﬁenying that theyapplicant
would be given every opportunity to graduate from the said
School, causing the applicant to alter his positicon in reliance
N of this statemént.: |
%. That the ‘setting up of the Committee by the Eoard i the
School of Physical Therepy. tc hear charges against the applii-
cznt Eight {8) months after the COrder ¢f this Boncurable Jcurt
in respect cf Certicrari proceedings is contrary o the
constitutional rights of the applicant as the chérées were
nct ﬁrcught within reascnable timg. |

3. That the setting up of this Committee by the Board cf

the Schocl eof Fhysical Therapy is contrary to the rrinciples
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cf naturzl jus+ice and the Education &ct.

The maln trust ‘of the aﬂalicant”s arcguments relate

' 10 crcunes twe ands 1:1’13:&3.= €round, one. hau been. abandcned.

These nroceedlnes marked ancther issue af con51éeraﬂle
1m;ﬁrtance, whether thp court has jurisdiction hy means Cf

an Crder of Prchlbltlcn tc prchibit the proposeld action of

the Bcarc.

i¥r. Wilkins, represeating the Bcard from the attorney

General's Chambers, contcnded that prchibiticon did mct lis

since the Board was not 2 bedy amenable to the supsrvisiry

© qurisdicticn of the Court. The Beard ¢id nct have stotutory

authority to carry out 1ts’f&nct1tns and thht “elnr s¢ its
relaticn with the applicantywas cne of comtract.,

pefore expressing aZny v%gw urcn the merits of thc
preposition advenced ! Ly the Respondent’s Counsel, it is

necessary tc advert to the creaticn and crganizaticn of the

School of Physical Theraphy. In ﬂcina sc I now tvern tc the

salient parts cf the afiidavit cf harjc 1& Fcrrester, Directcr

cf the Schocl of Physiczl Therapy.

“The fciiowing are two r&ratraghs taken frﬂm the ﬂfflCuVIE.

"2g. That in or about 197&, the SCthl w s g=at ug
as & tertlary 1nst1tut1cn by the Mlnlstry of
' Bealth along with the assistance cf the Univer-—
sity Hes spital of the Hest Inéles, Pan american
Eezlth Orcanlzatlcn und tne Unlver51ty bf‘tnb
“#West Indies. The ucnool is nct a Statutcry
'ihocy ncr was it creutcd uursuant to Statuéé.
2i. | That stuaents are acmlttea to the Schcox uﬂcn
's@tlsfylng the matr1CLlat1rn requlrements set
up by the uchﬁcl ugcn tﬂe yaymentc of the
requisite ucaﬁemlc fees tc the School.

.. The SChool 1s fullg resp n51b1e for tbe

PR ]
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development and administraticn of the

entry reguirements and the academic programme
cf the School. The Becard of the Schocl which
is appointed by the Minister of Health is
awtoncmcus and fully responsible for 'the
administraticn and management cf the Schcol.
The Schocl thrcugh its Béaré is ‘'sclely respcn-
ciblc for the setting of the professicnal
etancards, rules, reculations znd policies of
the Schocl. The Ministry of Health keeps

the funds ¢f the Bchool and makes cisburse-
ent thereof to the School upon its regaest.
"The Urard fdces not receive any remuneraticn
foxr its service."”

It is imgcrtant to ncte that the Schocl was set up
as 2 tertiary institution by the Ministry «f Fealth =nd the
#card wos alse appointed by the Minister. While the #Hinistry
~f Hezlth <isburse the funds to the Schocl, the members ¢ £
the Board do not soeceive any romuneration fox their services.

In sc far 25 the Brard is concerned I have no Coubt
thot its members are under a duty to act judicially when
they arc considering the chardges agaihst the applicant and
I &o nct think that Fr. Wilkins would argue to the contrary.
I would venture to say that any-bcéy making @ decisicn
affecting a party’s rights <x legitimate expectations wust
cbserve the rules of natural justice excert ¢f course in
ceses involving master and servant relaticmship. See
Ricge v._Boldwin 1964 AC 4G.

I now come back to the cuesticn whether the Ecard
is & boéy of perscns amenzable to the superviscry jurisdicticn
of this Court. It is indeed true that the  Board was noi
set up by statute, but the fact that it was set w by

the Minister of Bezlth dces n-t render its acts any less
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lawful. Indeed the prerogative crders have issuel not
.cnly o tribunals set up Ly statute but to tritunzi

., Whose” aathcrity is her1Vﬁa inter z2liz from the Executive.
¥Moreover,; the Br?rﬁ;' cuegh set up under the executive
powers X the mlnlster and nct Ly Statute had in fac - the
reccgniticn cf Perlisment in debate and Pariiament as

- well as cther public agencies provided the money to

satisfy-its needs

',g&gﬁngggﬁgggljggﬂgjgﬁwgcmpensaﬁidﬁ Board exparte
LAIN 1267 3 ELR p;3%8; é landmark decisicn is cf signifi-
cant .iuterest. & échemé for compensating victims ¢f crimes
ct Viclenbe'was vromialgatedc undex orercgative powers.
The HomeWSeCretary‘éppointgé the Criminzl Injuries

Compensaticn Beard, cnsisting of & chairman with wide

legal experlence and tlve cthey 1egally*quélifiéé mEmiersS.

The Board was to award exrratié payments assessec Cnr the
mhasis of ccmmcn law damaces ¢oF where appropriate the
Fatal hccidents Rots 1846 - 195Ja. The mwioney was paid cut
“of,fqnés~§roviﬁeé thrcugh a giantuinmaié, Paragraph 4

cf the scheme ﬁrcvidedé That beard will be éntireiy
responsible for ﬁeci&ing what csmpensation‘shculé e
paid in individual cases amd their Jecisicns will not e

LEC

subject o appesl or ministerial review.®

The widow ﬁf & r»llce 7fficer shot on duty aprliec

for compensaticn. Thc h0arc mad, ”§ nill.awerd after
deductimn'cf-dértain National Ensurgnce and gnlicé
pension payments. The widew scucght certicrari to guash

the decision for errcrs cr the face cf the record.

The boaré-ccntendeﬁ %kééycéftieréri;ﬁid nct 1ie tc them
as they exercise no ﬁtatutcry pcwers,lané as they <& i
nct Letermlne.questlcns uffectlng the rights f SUhanté

in that the apgglcants ha: ne enforceable rights to




compensation. | The Divisicnal Court held that the Board
had noct been in exrrcr, and alsc considered whether certicrari

G

wculd lie.

Dlylﬂck, L. J. as he then. was 1n his judoment had this

R

SR - ?%he Jurisdiction cof the High

SEE . Court as successcr ¢f the

i : - Court of (ueen’ s Bench to
supervise the exercise of
their juriscdiction Ty infericr
trikunals has nct in the past
been Cependent upon the scurce
cf the trikunals® authority
to decide issuves submitted to
ites determination, except where
such authority is derived sclely
from agreement cof parties to the
determination. The latter case,

- falls within the field cf private
contract znd thus within the '
crdinary” jurisdicticon of the High
Ccurt supplementesr where aprrhﬁrlﬂ
ate by its statutvry jurisdiction
under the Ari 1cht1(n Acts."™

The ahaence cf a2 statutory power shoulﬂ not in

L5

itself e a ccnc1u31ve reason for a refusal by the Ccurts

t( entertaln proceecings in whlﬂa it was allecea that an
essentlally sublic cuthtrlty had ,reucheh the ruler cE
natural justICL.

Wf craw SC ghgr“ a Clgtlnctl n between the excrcise

o

ﬁi alfferent gcvernantal yuwers sclelj <n the ba51s that

[
4

1f the discretion noct to he faunﬂ in statute 1t must bHo

o
n

foun” in contract

ifficult to justify as a matter of

princinle.

Tbe grav1ty ci the cfngequcnces rf the <ecisicn is

a further factrr tc wnlch the Courtﬁ nave re;eateﬁlj referrel.

In ho 1Llﬂg thut natural justlce a"gl e tu & boay cf exeminers

Whlﬂh ccn31aereu acaremlc anc ncnﬂacaCcmlc matiers the

v

Brvzslrndl Court ln R V. Astun Unlverclty Senate Exparte

_Rcffqg 1969 z ﬂgE. r\3‘8 tafk Jccount cf the fact that s. much

was at stake.



The fcllowing extract from the speech of Loxe FPearscn

in Pearlbe;g_v. Varty (1972} 1 WIR 534 5&7.

g, tribanal to wham 3u51c1al or guasi-
jucicial functicons are entrusted
is held to¢ be reguired to apwly
thoese principles [i.e. the

~ rules cf matural justicel in
rerforming those functicns unless
there is & provisiom to the
contrary. FBut wvhere scme pers

cr Gy is.entrusted by Parllament
with agmlnlstrat1Ve cr executive
functicns there is no presumpticn
that compliance with the rrinciples
cf natural justice is required; -
althoush ds Farliament is not to

he presumef tr act unfairly, the
Courts may be zible in suitable
cases {verhaps zlways) tc imply

zn obligaticn to act with feirmess.”

%cne of the cases involvinc the rigﬁts cf stulent

3

has clearlv estaklluhud the "csls uf the ﬂ urts jurisdictic

=

in Thomnson v, Bnlverslty of L@naon (1L5é) 33 L.L, Chan. 25

Kimhersley V.C. said’ that it wes a misncmer to descriie
the relati;nship hetween & university end student as ne
of Ccnt;act; Farther even if there is & contract Detween
2 stulent and an efucational institution, that is nct
inconsistent with the ohservance of the rules cf natural '
justice.

Supreme Court Court Bpreal No.54 of 1983 Regina Vs,

The Technical Director of the Scientific hesearch Council

is nct relevant to . the instant case as that case relates
to 2 aster and servant relaticmship which is excluded

frcm the principle of natural Jjustice.

. In R. Percamcn Press LEd. i$71 Chan. 388 Sachs L.J.
in desiing wlth the zpplicant’s right to 2 feir hearimng
had this to say at p£.39%%. ' L -

It is nct necessary to lable the
igumcaeeec;z.mgs judicial, guasi-
judicial, adwministrative,. Anvesti=
gatory; it is the characteristics
cf the proceedings. that matter,
nct the rrecise compartment or
or compartments inte which they fali."”



In the Ccuncil c¢f Civil Service Unions anc Others

v. Hinister for the Civil Service (1984) 3 AER 935 Loxrd Diplack in

-3

',3’2\ --..Eu‘
Gearing - - the susceptibility <f a2 Jdecisicn tc judicial
review hal this to say at gl_lﬁﬁS:

‘-ﬂ..,,..thp cec1 1cn mak@r must Le

merely, ag in arhltratlbndug.
ments between private
-t make recisicns that, if VPllQlX

RS IE 5 will icad € adminis
SCEicn OF abstenticn fICM gctlon

Ly a&n autngrlty enLowed LY Taw w1ﬁ§
CXECUEIVE DOWEYSeowwse

coeoesse-the ultimate scurce 'CF

the decisicn making power is
nLar&z_wlquf ncwaays 2 statute
cr_suhcrglnate leglglatlcn ‘madle
uncer the statute; ut 3n the

zbsence. of CPE statute regulating

the sﬁbject metier of the cecisicr .
the scurce of the cecisicn making
the power may still te the _CCmEmon

- law 1tse?f,f1,b,_thﬁﬁwphrt cf the
law that is given :x_laUYEIS the
latel CcE the “I&I(U&tht.

Later in his spcech the Law Lcxd continued Ly
saying: -

Nevertheless whatever lakel maybe
attached t¢ them there have unguesw-
tlmnably survived intc & the nresent
day a residue T mis cellane*us ficlds
% Low in Whlch the eyecutlve geveErn-
mept retalrs cecisi- n-making LOWErSs
that zrc n.t cerencent upon any status
t. Iy suth rity but ncvertheless nave
gconsequences (1 the private rights cx

legitimate expectatirns of cther TersLns
whlch wouls: rencer the cecisicn

uirject to juL1c1a1 r€v1aw 1f the
mwer of the decigicn maker o ma?e’

thcm were statutrry in rrlcln.

"Today the controiling factor ig,@etermining
whéther the exercise «f power is subject ¢ ju&iqial review
is not . its source but its subject matter® (Per Lord Scammar
: s
and Diplock).
In the licht of the affidavit evidence we find as
a fact that the board is a Indy of perscns of a rubiic
as cpposed to a purely private ox 6fmestic character;

having power to dotermine mattexs affecting subiject and

chas a duty to act judicially.
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The analogy between proceedings before Justices

and those before a <isciplinary committee of a board
learirg _charges is too close tolhe“ﬁismissedrlightlyg

It is true the board is not an ordinary court but it is
i,;anOdY set -up under executive powers as a discipiin&ry
tribunal to admihisterfpunishment where apprdpriéfej
That being the position it is ¢lear to our mind that the
board are entitied tc be protected from having actions at
law bkrought against thém.

ffhe guesticn which remains to be answered is this,

vhat 15 ‘the c0ntract10na1 relationship between the applicant
and the School of Physical Therany’ It seems tc us that
the provisicns of the Rules of the School are for the
protaction of fhéqublic and to ensure that competent
and wel}Lffained professionals are delivered tec the public.
In cor view there is no agreement between the applicant
and the School which would form the basis for removing
the supervisory jurisdiction of this Court. ¥e see no
reason in princiyle why the‘fact that no zuthority from
Parliament is requlred by the executive government tc
entltle 1t to decide who shail rewmain in the School as a
student, shenl&rexempt:the Boar&tfrom_the Superviscry
cont:ol.of the Supreme Court cve£ that part of its
ﬁunétions which are judicial in cﬁarqg?erﬁ Ko authcrity
has been cited which in ocur view cémpéls us tc decline
Jurisdicticn. 'Certainiy, the applicent has an interest in
the proper performance by the Board of its judicial functicns
as well as the public whese money the Bozxd utilizes in
the aduministrative machinery of the Schocl.

It is the Full Court of the Supreme Court which
is 2quipped to deal with these mattexs and to deal with
them expedltleusly and we express the hope that in
future it is this Court to which this type of prcblem
will be submitted and that the temptaticn to deal with problems

arizing from breaches of aatural Justice by way of origina-
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ting summons cor the like will be aviided.

Cur - conclusion is that in the light <f the public
natpxe’cf'the Boare coupled with the_quasiﬂjuéiciél nature
ot its proceedings the only apvropriate remedy ;njthis
wcgsé was by judicial review under Sec. 52{2} of the Judica-
cature (Eupreme Court) Bct.

| In passing I must mentianrtwc strange things in
;his-case; The first relates tc the fact thet a similar
moticn was brcought by the same applicant agzinst the Schrnl
.Vanrﬂ and the same counsel represented the Board belfcre
the full Court yet no point was taken ~n the guestion <f
Juriscicticn. The Court grantec certicrari in tﬁ;t case.
.ﬁSﬁth&ly, ccunsel for the Board argueé that the Sch_cl
Board is a private domestic tribunal yut 1t has the Full
representaticn cf a gocvernment Department wicse function
is to deal with matters o a pu%llc nature.

In the result.we h@lﬂ_that this Crurt has jurisdic-
ticn to enqﬁiré.into the.déci‘i r' <f the Bcard in crder
to seérwhetﬁer it shéuid bhe - -prohibited from acting coatrary
to the rules cf natural juéticee

Wé furﬁ ﬁow tc the quesﬁion ci whether there was
a breach of the ;rin¢i§1e§ cf,Ratural Justice. Mr. ¥Wilkins

relied cn the case of pirectur cf Public Frosecutions

- Bell Privy Council Lf“eal NG. £4/€4 in which the
Jucicial Committee <f the Privy Council was dealing with
Secticn 206{(1) of the Constituticn.

"In that case, much cmn51ueratlgu was given c
the past and cuxrent krﬁfl@mc whlch affect the administra-

ticn of ]ustlce in - Jamaicas - It is our view that these

c1rcumstances wcula e 1rrelevant tc the instant case.

In cur-view-thLSfls a prcper case,_wnere the cherges relate
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to o perict as for kack as September 1985 anﬂ in Whicb
#the ‘conseguences could be.expulsien focr the Court <
find “that a trizi ncw would he oppresive., It shculG be
Cberné in mind that certicrari was previously granéed =
the arnnlicant in respect of -this same matter, albeit on
different grounds. The spplicant may wish tC szy that

=y

it was nct kis fault why.a {eisy was caused by that rocgss.

in Comnelly v. Dizector of Public Prcsecutions
1964 &C 1254 The House of Lords hield thet the priscnsy whi
had been acquitted «f murder cruld, propexrly be charged

with Robbery arising cut of the same set of facts.

Lore Devlin was prapared to accept fairness as

4]

tast of
general applicabiliity to guide judges in exercising their
controel over the Ccurts hat this to says

"The judges of the High Court
have in their inherent juris-
ot clctlhn, Licth in civil and
in crimiral matters, power
{sulicet of ccurse tC any
statutory rules } tcC meke
and enforece rules of “raﬂtﬁce*
in order t¢ ensure thet the
Court’s rrccess, is used
fairly and ccnveniently
by both sides coe- ¥Pirst,
a general power, tzking
- waricus specific forms,
to provent unfalrness €<
sthb accused has always b<en
a part of the English
‘Cr iminal Law.”

The ouse of Lords case of Birkett v. James {(1978)

AC 297 makes reference to the Zpprol rlate @r1nc1“1e to
be applied in cases of delay. Dord piplcck in 2 sneech
which the other Law Lords agreed, said that:

frhat Court has an 1nherbept
jurisdicticn to Cismiss an
actirn for want of presecu-
ticn if the delay was such

T © .+ as tc-.invcive a sugstantlal
risk that a fair +ri~l of e
‘the:-issues world net be 90551ble»



In the flnal analy31s 1t is the totallty of the

uelay from the allegeu breach cf lec1r11ne, from September

1985 to 15th Rugust, 1988 when the chcrgea were sent to

the appllcant whlch matters ané the ultlmate questlon 1s°

Has the tc tal aelay from the allegec breach of QlSCl”llnG

down to the 15th August 1988 been such as tc make a2 falr
trial ¢f the cha arges 1mp0551b1e7 If cne arplles thut
test to the totallty ot the Eelaj here, 1t secms to us
that the aelay is suﬂh that nc fair trlal of these charges
is mossible.

| Wc held that there-is a.hceach cf natﬁrél justice
on the part of the Board in not 1"rin-<r_.;ing the charges within
a reasonable time. Bccordlngly, we wculé grant the aprll—

cation W1th ccsts to be taxec if not agreec.

WOLFE,J.

I bave had. the  oprortunity to read the Judgment

of Langrin J and I concur therewith..
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The applicant Christbpher Bdward, a St. Lucian student,

appllyd for aﬁ Or&er of PrOﬂlbltlon o prohlblt the Board of

1
I

the bchocl ot Wheraphv from se*tlng-up a commlttee te hear

ciia rges acalnst “the applicante In the Notice of Motion it is
Fo B te b oLl

stated that “the appllcaﬁt 1ntendq to refer to ana rely on

tne a 1éaV1t cf Chrlstopher Edward sworn to on the 26th

e
$ }

'October; 1988 anw such furtnpr aifldngtS as the ?ppl*cunt may

.....

flle fron time to tlmeu,

e

In tbc 1ffidav1t reierred to the ap311cant deposed

_l‘
tnat on the 9tn 0ct0bex, 1987 he was ﬁlSWlssea from the School
of Tneraphy where he attended as a geconJ year studeﬂt and as
& consaquence was unable o €it supﬂiemental examlnatlon in

_Sepﬁembér'1937a That on the zdrd of “ebruary 1938 he obtained

.. an Order of Certiorari quaShlﬂQ ‘the aforesald dismissal. That

by $e“tef datau lﬁth March, 19583 he was 1nforme oy tha
Chairman of the board of Phy31éal Theraphy that he woula e
offered every opportunity of graduating this vear. He stated
that he failed badly the supplemental ehamlnatlons_ng in April.
The examinationsz, he alleged, were set and 1nv1glléued.by the
“samé teacher who had fafled him in-the tedular examination and
who had stated in Aéiilibf7éﬁe'§£é§ieﬁs ﬁéarﬁfhét”hé-“%ould
never pass her courses.® He further testifiad that by letter
dated 21st May, the Chairman of the Board. advised him that if he
applied to be readmitted to the ¢ourss the ‘previous charges'
would be laid agazinst him.

He =appealed the examination resulis to the Bcard,
The appeal was dismissed and he was informed thereof by letter
dated 15th August, 1%88. By the same letter he was advized
that the 3oard had set up a Committee pursuant to the 5chool’s
rules and regulations to hear the ‘original qﬁarges? against

him.



Althcugh the praver of the applicant is inelegantly
stated, in substance he is asking for an Order of Prohibition
forbidding the Committee set up by the Board from hearing
the charges laid against him., The grounds upon which this
public law remedy is sought as appear in the statement, are:

1. That the Committee set up by the Board of the

School of Physical Theraphy is estopped from
denying that the Applicant would be given every
opportunity to graduate from the said schodl; -
causing the applicant to alter -his position in
reliance on this statement.

Z. That the setting up of the Committee by the Hoard
of the Schoocl of Physical Therzphy to hear charges.

_______ against the Applicant eight (8) months arter the
Order of this Homourawnle Court in respect oI
Certiorari proceedings is contrary to the ccnsti-
tuticnal rights of the Applicant as the charces.
were not brought within reasonable time.

3. That the setting up of the Committee by the Board
of the Schocl of Physical Theraphy is contrary to
tie principles of natural justice and the Education
Act.

Much could be said about the validity or otherwise of

these grounds but, in my view it is not necessary sc to dc. It

sinould be said, however,; that ground 3 was not pursued by

i

Fs

Yrs. Shelton-idayne. WwWhat is clear is that the gist of the
argumggt of Hrsf.ﬁheltonm%ayne_is that the Board has acted

unreasonably and that the Applicant wili not have a fzir hearing.
She was pernaps encouraged tg seek an Order of Prohibition
because certiorari was granted on a previous occasion. Hone-
thelegs this is not a basis to grant such a remedy because if

the Court were in error before, that error ought not to be -

compounded by granting the further remedy of prohibition.
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From an affidavit sworn by Me. larjorie Forrester,
a Director éf the Schocl, it may be gleaned (see para.z2d)
that the schocl was set up in or about 1%7Z2 as a tertiary
institution by the Hinistry of Health along with the assise
tance of the University Hospital of the West Indies, Pan .
American Health Organisation and the University of the Jest
Indies. ‘Yhat the school is not a statutory body nor was it
set up pursuant to statute. Paragraph 21 of her affidavit
states "Thet students are admitted tc the schocl upon satis-
fying the matriculztion reguiremants set up by the schosl
upcn the payment of the reguisite academic fees to the school.
The school is fully responsible for the development and zdain-
istration of the entry reguirements and the academic progriime
of thie schocl. The Board of the schoeol which is appointed by
the Hinister of Health is auteonomous and fully responsible for
the aéministrétion and management of the school. The school
through its Boaré is solely responsible for the setting of the
professional standards, rules, regulations and peolicies of the

school. The #inistry of Health Keeps the funds of the school

{4
{1
o

and mares disbursement thereof to the school upon its regue

The Board does not receive any remuneration for its scervices.
#r. Wilkins for the respondent submitted inter alia

that the Education Act does not apply. . The relationshiy

between the Board and the student applicant is purely contrao-

-

tual and no prerogative order should go. This is so, he arguesd;

‘even if the Bozard has a public element. ke relied on R.V. ¥he

Technical Director of -the Scientific Research Council et al

Ex parte Chris 3Scbo SQuire SCCA R,.C. 54 of 1533 {unreported)

and R. v. Criminzl Injuries Compensation Board Ex parte Lain

{1967) 3 W.L.R. 348. I
I would venture to think that this is a case which degs
for such point to be taken in limine. As:I see it, the affidavit

in support of the Hotice of Motion does not attempt to establish

that the applicant has such a status as would warrant the uszse



of a public law remedy to vindicate his rights. The unchallenged
evidence of Mg, Forrester 1rélc tes that rules, rogulaticns and

policies oo
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non-statutor } ané therefore of a purely private or domestic

character. Whers & disciplilinary boﬁy has ac atutory powers
/its jurisdistion muet be based upon contract - see Professor

#ade's Adminigtrative Law, 5th Bditisn p. 556. Iu the instant
case the disciplinary powexr of the Board was based on the
contract of matriculatiocn. It follows therefore that the duty

of the Boord to observe antural justica in its relationship with

i‘D

the applicant student is based not upon statute but upei conLract.

Such none-stotutcry discipline may be controlled by tha ozdinogy

3

wrivate low remedies for breach of contract such as injunciion,

eclaratica or damages, but not by o public law remedy zuch as

o

prohibition. In 2% noarte Lain {supral at 3584 Lord Parker

C.Jd. said

"private or domestic tribunzls have always
heen outside the scope of certiocrari since
their auvthority is derived from contract,
that is, from agresment of the parties
concerned.

The decigion in &. v, Senate of the University of Aston Ex ports

Roffoy, (1%6%) 2 All S.R. 964 which Zcems £o run counter to

X parte Lain has been the subject of sever:z criticisa andl was

not ZOWtd in HBerring v. Templeman and Others (1373) ALL HE.R.
569 {seec p. 534h et seq.) Indesd Professor Wade in his work

already referved to at 566 has this to says

T e nesoStudents in uwniversitices and
collieges hava, sesey CoOntractual rights
based on thelr contracts of membership
wita impiied terms which protect zhem
from unfair espulsion. In these cass
deciaration and inijuncticn are itis
HPPIOPIlLt& romedies. Cortiorari and
prohibition are guite out of place
since the Crown's vuobrv1»0rj DOWers
over pubklic autnorities are not cuncerned
with Private.contracts,__Certiarari will
therefore not issue te a contractual
arbitrator though it may to a statutory
arbitrator.”
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Mrs. Shelton-Mayne in her reyly soucght tc refer tc
an afficdavit by Professor Gelding, the Chairman of the Beard
in ancther yroceeding hetween the same parties. 1 am inclined
tc think that this cannct rroperly be done. But even sc his
evidence there that the Ministry cf Health has "“taken cver"
the schocl dces not necessarily mean that the school should Te
regarc¢ed as being akin tc a statutory public authcrity operating
in the public law field and therefore amenable to prohibition -

Sec Ex rarte Chris Bobc Squire (Supral. It is of importance

tc ncte that Professor Golding went on tc say in the same
naragraph that the Board is respconsiizle for the Droyer manage-
ment and tunning cf the Schocl inclusive cf matters pertaining
to the discipline and conduct cf students enrollec in the
schoel.

I find therefcre that there is not a shred of
evidence tc demonstrate the applicant®s entitlement to the
public law relief sought.

I wcould acccrdingly refuse the arrlication.

PRESIDENT
By a majority Prohibition Ordler as praved.

Costs to be taxed if not agreed.




