IN THE COURT OF APPEAL lﬂ

SUPREME CDURT CRIMINAL APPEAL NO 5/88 ‘}t;g -

'ﬂ;i‘-eEFoRE;-f THE HON. MR, JUSTiCE CAREY P (Ag )
o -;o..LTHE HON, MR. JUSTICE WRIGHT, J. A.._ ) S ST
o THE_HON MISS JUSTICE MORGAN J Ao BRI

. REGINA vs. BYFIELD MEARS

'7r'Ber+ Samueis for Applzcan+

R Canufe Brown for The Crown

 October 19 & November 14, 1988

. CAREY, P. (Ag.):

'weinow give-our-reasons, as promised, for refusing this

S aPpiiCeflon for Ieave to appeai-HIIH

in The Clarendon C:rcu&T CourT on 14Th December IasT Thls

"e'appiicanf was convncfed cf The murder of Adrlan Brown, before . WOife J.,

ef-_eand a Jury and - sen?enced +o dea?h The facfs whlch gave rise. to This

-;e_charge can be sfafed QUITG shorfiy.- The maln wlfness for-?he prosecution,

'::Sonla Jagaroo, |iVOd wsfh The appilcanf up ?o 1985 when they separa?ed

oef-She bore h!m a son, and f+ appears fhaf fhe berh of The chsld and The

.:; separa?non coincuded., On occasion she would Take The Child to visit him.

'-:[He began +o p@s+er and harass her ;nclud;ng assau!+|ng her affer fhe

”}j relaT!onshlp came ?o an end Because of fhls conduc+ she offen reporfed

.him To The pollce._ AT abouf midday on- 7Th Augusf 1986--+he-applicant

"3iokidnapped her and The baby and Took fhem by ?ax: ?o a gues+ house :n May "

'f.Pen.- He lmpriSOﬂed her 1n a room he had Taken, whlle he wen? ouf To

o ; fe't'ch food He again Ieﬁ‘ ‘rhe room Iocksng her m and re'i'urned with a

soff drsnk and some rum. She declrned To have any+h[ng but relenfed when



. _+he pangs of hunger forced her +o eaf some of The food whnch he had
'a;_offered She, however, deciined ?o par?ake of +he rum as she was !nvifed
'h:fo do.” He, howeverﬁ orank by h;mse!f

Then he.lnfamaTed To her Tha? he had somefhlng #o dlS”lOSQ

i “h ”T+hough unbeitevabie was qui?e True._ Theraaf?er he confessed
| "-'_:fhaf he had k:l!ed a !(TTia boy whom she was glven To undars?and was "
ng: Adrtan Brown aiso known aS'”PenSIOn"._ When she enqu&red how |+ happened
"va1hhhe condescendad To parf:cu!ars. He exp!atned ThaT he came upon The lad
'fiafTer he had reTurned from Taking a baTh He calleo The /oung ‘man To hlm
h:fbu? InSTead Tho la++ar ?rtod +o run off He ho!d hzr 1n his Throaf anf4 shot nim
fln his ear Af This poan? +he applicanf broke down 1n ‘i'earsa repeaftng
f?haf he shouidn“+ have done IT He aiso compiained of uaV1rg a headache
'-ftand was ?oid To sTop dr:nkang. She obfa:ned Two phe _ Jiefs and chC
_:<f?"' ~E_*'ZfThem to hiqu M;ss Jagaroo a{so Tes?tfied Tha+ in. h;s confession, “the
B - 'fafappiican? sfafed Thaf he had burnf The body and IT she *h\d0h+ he WGS
'??Iying, she shou}d Dnousre ln Lionei Town whefher The !nT+*e bov was mass;nq
She remained Thaf nighT a?'fhe gues? house.- NewT m-fnung
',she reTurned home he hav;ng depar?ed before she dld . |
: ”. She conftded in her 51sfe s whaf had baen dtsciosed ?o her. fOﬁéi
.;of Them, Carla, wenf To ?he police sTaTnon.s_Subsaquenﬁ}y;sfha-wlfness-F
ff;l'repor+ed *he maffer To +he Po!ice.-;h,auﬁvh:. : | s s :i
.""_ The siain you?h was las+ ssen al;ve by h:s brofher ioseph Nanqie,
'*§¢m§'7'_ s.f.”:a.w1fness calied for +he prosecufion on ?he even;ng of Brd AugusT ?986
| : .haid_He was on hts way fo have a baTh dressed 1n a rad guernsey and a pair of
:'.fkhak; shor?s and carry:ng a rag and a cake of soap.: On STh Augus? hav:nc
ffrecelved some lnforma?:onylhe wanf To Hayes |n Ciarendon where,'in a
';sha!!ow hoie sn a can f!eid he saw The burn? body of hns bro?her.._H_
’ hfidenTEfled h;m b# fhe ciofhes 1n whach he had !asf seen’ hlm a!sve._f1f5
o The med:cai evndence confirmed fha? The body had been burn%.:-hf
;{fhe pos+—morfam examinafion The pafhoiogisf found exTens;vo +hermal body

Tf.burns ?o fhe sca!p, face and neck wifh exfensave charr;ng and haa+ fracfur 5

-'.of bOTh upper and Eower exfremn?aes.: There were. aiso burns 10 the chest,



+he abdomen and the posterior ?oréo. The bedy was in 2 state of decompo-
sition. Under the left frontal scalp there was subcutaneous haemorrhage.
The.underlying_bpne, i.e., the frontal bone, showed a 3# }ingar fracture

extending to the left parietal bone.

Ceuse of death was attributed to the head injury with skull
fracture,;gxfensiye_body burns and Theremwas-a_possib{l%?y_qf-sfrangglafion.
The pathologist found a piece of red ciofh-tigh?ly-fied arﬁund-fhe_rehaiﬁs
of the neck.

In his defence, the applicant cenied, on his oath, That he had

 made any confession to Miss Jagaroo on 7th August but acknowledged that he
;_Hkidqapped her and tecok her in a taxi to a guest-house whefe-fhey spent the
night. There they quarrelled and fought bgcause_she had complajned to a
doctor that he had used a gun on her.  Just prior Tb_fhaf,ﬁon ist August,
they had 2 quarrel which resulfed.in hi; hitting her with an umbrella.  He
compelled her to go with him in a taxi fo see a doctor, Dr. Chin, but upon
arrival, found the surgery closed. They went Qnifo_fhé same_guest_hou;g and
on tThe following morning, having purchased-cloThes for her,_fook_hef_fo The
doctor who treated her. |

A conviction in this case depended entirely on The credlfw
worThlness of Miss Jagﬂroo, and from the jury's verdict, it Is plaln that
she .was.accepted as a witness on whosejfesfimony reliance could be placed.
Learned counse! who appeared before us was not able to point to any aspect
of -her evidence which had been shgken_in cross—examinafion, nor was he able
to point 1o discrepancies: or internal conflicts in her eQidénca,;;He
attacked the learned frial judge's summing-up in ¥wo respects and leave was
- granted:fo enable him fo argue_fhﬁse matters.

The-grounds;were,;fir§fijgfhaf.fhe learned trial judge’s commeﬁ+s
were, in part, a usuébation of the jury’s.funcfion as sole judges of fhe
facts and in other parts. went beyond mere: commenf in This-regafd he
called attention fo four (4) extracts from the summrng-up as lllusfraflve
- of his submissions. We.will deal with them in a moment. And ?he¥secqu

- ground- was Thafr?be:iearned;?riai Judge. was wrong when he directed ?hé



Jury ?ha? There was. suff:csen? evadence To sugges+ fha? #he appiicanf?
reference To “The isTfle boy" was ln fac+ a reference To “Pensnon" w:fhf~
whose murder he h d bccn charged |
The flrsT exTracT Te whach we were referred appears a+ page 73
iT lS as foiiows : | | '
r:-”l recoil’ To Th;nk ThaT any human betng could
L be so degenerafe, so wicked that they would .
- concoct a story:: 1ike this, espec:al!y a woman'
. who has borne from her womb, a child for: a man.
...l am not saying, but to me,-:T is inconceivable
- that a human being could. do This, just To settle

;_-r',.a score. But you.are the ' judges of: fhe fac?-?
'-_._i? is.a commenf L am mak:ng ol T

' Learned counselleuf %hls cammea% forware as go;ng beyond Hba? a Judge
.-:lTTlng szh a: aurv wou?d normally be ailowed *u make ane He d;d ncT
: ; ?hlnk :T was saved because The iearned fr:af Judge ccrre ly ;nd:cafcd
:thaf 1+ was a personal v1ewo_f”:”: &' SR e i ]

The law IS usefuiiy sfafed ln R V.. Deiroy Graﬂf L19]1 12”3 LGR"

.;1 390 where Thls Cour? 'epeaxxng Through The mouTh of Faxy.,,g*; at page::'
394 satd '!'his I TR

"-"A Judge :s en?lfied ?o express h:s views .""
”,,;-;sfrongly ina proper.case,. but The facts . . oo
© . must always: be teft to the jury to. decnde...rfy
- The stronger- ?he corments the greater: :s
- -the need . to make 11 abundanTIy clesar:to
- thesjury that if they do- not accept the - ..
_._~TJudge s view of the facfs They mas? d!s—-*
5 7card 1? and subs?afu?e ?he:r oW, “1--g_,

The commenfs of The Judge,‘espe01a1!y an expernenced - judge, can

3-3 be’ of grea+ as; _ié§éj{f5*+ﬁe -urv sn apprec;a?tngfehe ssgniflcance of the

Fls

r~fev1dence adduced before Them. Bu? a Judge shou!d a!ways bear an mlnd that

R V:he tS nof The Trler of facfs and Therefore he shouid nof in any way convey

"'Q+he |mpre551on Thaf h:s v:ew is paramoun? The dufy on. ?his Cour? There«
'_ affer w:li be To defermine whefher The Judgﬂ?s commenTs are far sTronger

aﬁf_?han are; warranfed on The facTs.s Pia:niy, The facT ThaT a Judge ©Xpresses

5ra;jh|mse!f sfrongly,is noT enough BUT 1f The commen?s of fhe Trlal Judge

'3ﬁ,amounf ?o a usurpa?lon of +he Jury s func?;on ?he resuif is Tha? The ”;

-”af_;accused wouid be depr:ved of The subsTance of a fa:r Trial



in the present case, the learned trial judge commented
strongly on. his assessment. of Miss Jagaroo's character.  He did so-In a
context where defence counsel had-expressed his.views on the witness; . -
observing in the course of his closing speech, That she was a woman
scarred, whose love had Turned 1o -hate and should be regarded as a vicious
woman, We do not doubt, although we have not the benefit of Crown counsel's
closing address, Thaf ha porfrayed her oTherwnse._ For-ail we knew, the
Trial judge adopfed Crown counsel?s view, Be Thaf as sT mayD he introduced
his commenfs in.this way B

“And this-is a.- commenf I make ;;;,,.“;

And he concluded thus - | |

"But ‘you are the judges of the facts, it is a
comment | make."

Two views were puf before the jury and. they were invited in their
good judgment to make up their minds about which accorded with the reality
of Miss Jagaroo. We do not think the learned trial judge was putting
forward an unfair or unbalanced picture of the facts as he saw them. We,
cannct, therefore, agree either that the learned trial judge usurped the
Jjuryf®s function or Thaf_hls_commepfs_were_qnfair_and'impermissihfe.

The next quesfiﬁh_is.afﬁﬁage 81_wher¢”%heTleafned friaI Jjudge
is recorded as observing:

"Now the accused man said, 'Have bath?.

| don't bathe in a canal. | bathe at my house. |
I don't know if you know fhesc people on the
estate operate that way. IT is not all of

them that go to canal don'T have water at their

yard; but sometimes 2 man feel to have water -
‘a bath in the running water, The canal water."

Learned counsel submiffed'fhaT i+ was a question for the jury
whether the appiican+ dsd or did not have 2 bath and he had also olven +he
;ury The benefit of his know!edge of human’ behavnour° In so doing, he’ ‘had
usurped fhe Jury s function. | |

B " The comment whlch a++rac+ed this crific:sm is comprised within
the fwo sentences underlined above. Wo note that the comments, to ‘be under- -
stood, must be read in I+s context. And I+ appeared in a paragraph In which

the fearned trial judge was suggesting o the Jury that although the applicant



:”-:;The way The appl;canf sald he dtd

'-._den:ed ?ha? he ever ba?hes ln The canai iT was unlaﬁely.fhaT Mscs Jagaroo

o lwouid fabrlcafe Thaf sfory for a number of reasons which e sfafed bu+

¥ s which we need noT rec:?e in Thaf confexf we Thunk zT was qu;Te reasonm
jfable To porn* ouT a facf of l{fe we{l known ?o a Clarendon Jury, The S
B commenT was nn po:n+ of fao+ perfec?ly True and tn The con?exf of The 5

"ficese warran?ed on The facfso_ We were noT persuaded Tha? +he commen+

”d.'amoun?ed +o any usurpa?xon of The Jury s funcflon.._fﬂfvézfc'~='1*

: The Thlrd ex?racT whxch iearned counsel offered for our

5 ._examinaflon, appears aT page 85 and wes an exGmple of The frsal Judge s'

']':usurpafaon of The Jury s funcfton

K 'Now Mr. roreﬁan and Members of the Ju.y,
~-leF us examine this part of the evidence.
o0 1lE B man s m[graftngs going back heme ¢
ohis wife to. live, whaf sort. of Turn:.dre_
~ he'would® leave. :n a:house for people to
osmashiup et The Ttme? You: wouldn“? expee%
him to sell out the. fhings or:give them
Caway? ‘What him ieav:ng furniTuro ina ﬂOJSf: :
L fort somebody to go smash up7 1f ycu are
S going away, if you: are’ on: sTand -by and vou
‘. areat airport, you can't run back home znd -
Lot sayiyousare going o sell off. your Thunj :

. Whatisort of Things you have in your house
o for them o smash up? ‘He Is; sending ‘her: home
g.j;tbecause he 'is- 901ng to go- away for good, bu+

.othe’i's saying thet 'when he goes To. atrpor?
' x}a?hey corie and” smash up. his’ furnlfure ‘and- Take
‘. away his thidgs. If he is’ 9oing to' live in
- Cayman, what. sort of clothes he is Ieav;rg,
Coth wouldn't he fake his clothes with him? " You.
0F tare the judges: of facfs, this is the sort of .
7 othings you have to- look at,’ whefher Thas man.
‘ffgis speak;ng The fru+h or: The glri xs iyzng.?

f_fln ThaT czfaflon The Trlai Judge he said wlfhdrew a quesTxon of fact,

'-“viz.,_wouid a person c:rcumsfanced s, fhe appilcanf sald he was, act 1n _

We are no+ aTTracTed by Tha+ argumen? No quesTlon of facf .

'-was being w;?hdrawn from +he Jury.x The tearned ?r;a{ Judge—was expre;sarq
this optnton on The smplaus:b|iiTy of a sfafemen? made by fhe app!icanf 1n

_;The course of h;s ev;dence. The commenf i+se!f occurred a+ a sfage in Tbe

' 1.summ1ngwup where The !earned ?r:at Judge was conTrasT:ng ?he ev;dence of
'_;ﬁ" Miss’ Jagaroo w1+h The response of +he appiscanf._ Msss Jagaroo had s*afed

difha? when the separaflon Took piace, The appllcanf gave her a bed and a



suit-case o pack her things. The applicant asserted that she had
destroyed his furniture. . It was in *hat context that the. learned +rial
Judge commented as he did. . We are quite unable to say that the yiew being
put forward was wrong. The comment was prompted by the apblicanf‘s
statement That the break-up of the intimate relationship between himself and
his mistress came. about because he had decided to be reconciled with his-
wife. In this instance, The learned Trial judge did not preface his comments
by saying that he intended to make a comment nor did he afferwards say that
he had dene so. We think, however,. fthat the language makes it plain that
he was making a comment, and the jury could have bsen in no.doubt but +that
the frial judge was expressing a personal view on the evidence which: the
Jury were.free to accept or reject. He had so. directed them.

The fina! ex?racT appears aT pages 87 88 |

"Now Thebe quesf:ons are betng asked of- her
to. show why: would the agcused.man, why would
this man having.this terrible relationship
with this woman,. choose her of all the .
persons . in Clarendon.tc. tell her-this, -knowina
that the relationship is such that it might
not have been safe: for him fo d0-so, Well,
Mr. Foreman and  members of the jury, you have
a saying that truth is sometimes.stranger. than
_fiction and when a. heart is burdened, a -
conscienca. is burdened, 1T sometimes.does. strange
Things. .1t might very_well.be that notwithstanding
_the.relationship, the.man.believed that because she
bore him a child,;noTwIThs+anding:The relationship,
he could confide in her.on.the basis that for the sake
of . the child she probably wouldn't hurt him; for the
sake. of .the child she wouldn'f go-and Yell anybcdy
that her child's father killed.a man. : He probably
thought that. That is a.matter for you. .Bearing in
mind the relationship which existed between them -
the .bad blood . between them -~ his beating her up - did
he tell her what she said he told her?®

Learned counsel aubmi++eé.fhaf ih this paaéagé, the Iearnéd Trial judge-

usurped the jury's function. | |
The learned Trlal Judge had expressed the same view at page 73

of The record and ThaT ex?racT apoears here n¢1.We do no? think it is

necessary To repea+ whaT we have already said, fha.frfal Judge e%press!y

left for fhe jury's cons:deraf:on +he imporfanf quesflon - “dzd he Tell

her whaT she said he Told her7"



in The resu!T we heve come ?o The cenclus:on Thaf fhe

'_commenfs were faar end baianced and were warranfed on fhe facts. of The

; _case.. We remznded counsef :n +he course of exchanges befween himself and

R the Cour? Tha? summ1ng—up does noT ?ake piace 1n a vacuum; - it is .

' Taaior—made for The Ju*y wh:ch has heard The ev:dence end the addresses

' e of counsei for Tne efence end The prosecufion.“ When, as offen is the

"f case _counse! appcar:ng before us dad noT eppear be!ow, he is not likely

"e;fe be awere of *he confenf of fhose addresses or: The par+tcu!ar points

made or sfressed before The CourT and Jury. BUT ?he Tes? w ich. we must
ﬁ“-edopf is Te seg. whefher %he commenfs were such as fo deprlve this. applncar;
' -of The subsfance of a fa;r Trial.- in eur vzews The comneﬂls isolated did

” _noT Transgress Tho ilm:T cf feir commen# The greend of ap a! cannot

' succeed

Whe+ever.efher aroende.were.euf forward were e:Txer abandoned

s3 or iearned counsei cand:d!y conceded ThaT They had no. mern+

| | We have, however,_ourseives cerefu!iy exam!ned +he

.1+ranscr1pf of The evadence and The summ;ng-up, ane we a’P e*-opinion that
_gfhe issue for +he Jdry wasg |denT|fted and iefT To The gurw for their -
'1con51dera+:on,; The dlrechons were. correcT fair, and aeequaie and

Mr. Samueis dld no? seek To chaitenge Tﬁem save for The teerned trial judge’s
' commenfs w1+h Wthh we hove dea!T | |

| =7:1T was’ for These reasons Thaf The app!:ca?ion for !eave tTo

appeeI was: refused.;ei



