JAMALCA

IN YHE COuiY OF APPEAL

SUPREME COURT CRIMINAL ﬁPPEAL NO., 126/89

BEFORE: THWE HUN. kK. JUSTICE WRIGHT., J.4.

THE Hob, MIbbL JUSTICE MUKGAN,; J.a.
THE HON. MR. JUSYICE GURDUN, J.4. (AG.)

REGLNA' VS, CERL DAVIS

artihur Ratchin Zor the appellanc

Bryan Clarke for the Crown

gcicber 15 and Nbvembgr 2, 1990

- WRLIGHT , J.h.

v Uctober 18, 19%4, the-conviction for murder
and sentence of weath passed upon this appellianc in the Home
Cirxcuit Court on the 27th day of July, 1%8%, were challengeu
on the unrder-menticned cupplementary Grounds of appeal:

1. fThe conduct and summing up of the
Learned Trial Judge was so unfair
and unpalanced that it musc. have
operated to the prejudice of the
Applicant.

Z. 'vhe Learned Trial Judge misdirected
the jury as to how they should treac

s discrepancieeg and/or failed to

Girect the Ju.y as to how they

should treat previcus inconsistent

statemenis and/or misdirected and/

oi failed vo airect the Jury as to

the cistinction uvetween discre-

panc¢ies and previous inconsistent

statements.

3. The Learned Yrial Judge misdirected
and/or failed tco airect che Jury as
to how inferences arée to pe creaited,
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¢t ., The Lezarned Trial Judge failed to
properly direct the Jury on the
Burdcen of ¥Proof anu the standa-d |
of Proof in & criminal trial which
must have c¢onfused the Jury and.
operaced to the prejudice of tine

?i”"“”“ Ty Applicant.

5. tne directicns ¢f. the Learned trial
: Judige on the issue of Identifica-
tion were wholly inadeqguate.

S 7he Learned Trial Judge misdirected
the Jury iegarding the issue of
corroboration which cculd only
confuse the Jury and cause them to
seach a verdict adverse to the
Applicant.

F o Yhe Learncee Trial Judge failea to
y*operly put the case of the
Bppilicant to the Jury.

Yo The Learneé Trial Judge misdirected
T T ey the Jury on the evidence and thereby
k dopravea the Applicant of a fair
trial.
9. ?he verdict of the Jury was maai-

festly unx ‘eliable in V1ew of Lhe
evidence in che gase.

However, damaging cnough che grounds appear to be, wnen
Mr. Kitchin essayed to make submissions in support he provead
o be so out cf touch with the reality of ine case L{hat. the
grounds seew to have keen taken Irom & list of sample ¢rounds
and nct araftad aftez-consulclng the transciipt obf the zase.
ihe complaints .of mivdirection and failure were all miscon~
ceive& as was easily demcnscratea-by reference to the
Transcript ner cculd any mﬂtrxlal be 1aent1f;ec in support
of the rather sweepling al;egatlons in Sround 1. Greund 9
was <qually baseless. In_ﬁhe resulﬁ, Wwe ireaced@ the nearing
of the application for leave Eo appeal as the hearing of
the appeal. We dismissed the appeal and atffirmed the convic-
tien and sentance and promised to pLL our reasons for so doingy
in writing. ‘This we oW UG.

Tpemgviaence leg before £ilis, J. &nd the jury in

this re-trial was to the effeev that at about 12:3U a.m. on
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aprit 9, Y¥vs, Clora Dawes, who lived in an incanplete
newiy-construcied two-bedroom board houes at 13 Lla Harbour
Road in the parish of 5t. latherine; was awakened from sleep
by sounds. At home with her were her chilaren,
Arlene Townsend, Shelly-ann mMcDowell, Kevington Garvin, a
nephew, Richie Harvey, ana a friend, Ucal Bartley,”-
Miss Dawes woke up -and spoke with Arlene; who went to the
back bedroom where 1zkx year old Kevington was asleep. At
that time the front door of Miss Dawes' bedrcoom, which o?ened
onn a verandah, had been damaged in & fracas ana had oeen
nailed up thug affording neither iunyress nor egress. Through

holes in the coor, risu Lewes chserved f£ive on the outside

arlene-testified that when she g¢ot out of bed she
smelled gasoliine &nd that caused her te peep cuiside through
the damaged doeor zang with the aid of the moonl.ght and &
street l:ght, winich was some chree chaing frown the house,
she recoynized persons outside. sShe saw Sernetta Lawes.
Clora Dawes' sister, woo was involves in the dahage to the
gdons, wiw appellent Cax) Davis, end his sisuer Vivetia nallet
and ope "Tullmau®. Sernetha, Wio was stanGing near Lhe

veranaah, handed “Tallman“, WhO was on che verandan, & rea
prastlc bottle from whicn he splasped some liguia cn to the
canagaed door wnich he then setvablaze with & lightea match
which he threw a: the door. oshe said she callied theiy names
and jumpea on tc the bed anc ic was then that Clcra got up
and raisauthealarm for fire.

Arlene pegan to rescue some articlez of clothing
which she put in & small barrel while Clora, Kevington and
Ucai threw wiat water they haa in the house on the door.

Lt the time there were lightec Xercsene lamps in the house.

when they had exhausted the water-supply they hac inside;
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chese three made their way outszde ¢ & Liih Wihere there was

front with Kevingten by her side whilie Ucal
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wacer = Clora

followed beiiindg. Clorais evidenco is Jhat wo reacn the drunt,
g

-

attey going

sutsrew threough the back door, they woulé have to

go arounc clwe corner cI the house. Beco.dingly, from tne
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4oor the GrLum was not visiole Ae cirat
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she saw the appellant standing bes ée the orum. an sl s
lengch away, i1g&hing cu & :ruﬁcn and with & yun polocang a5l
her, Urviousiy friqhtened;-she jumped JAcK with lenhus b the
air and saiw. *3c¥ bOnoVaﬁg nun kill me~. Yhe appéilant G1d
not speak but she heara the scund oi an éxplosicn:énc saw
fire cash from the gun in his hand. Xevington fell ox his
face and lay where ne fell. §She ran back inside bawlihg"for
murder. Arlene heard her mother's plea followed by the souna
of the ex910510n than gaw her mother and Ucal runh tack inside.
At this point Ucél ook his exic from £he case. uo further
mention of him is made‘ih the ﬁrosecution“s Case.

Clora continued h“" bawliag kut no one came to their
aid. Afrer a while Shu cvened the titchen window, which is
in the side of the house where the 4Yta wae loca ed and Thera:
standing togethes and leoking an thd 4irection ©f the windci,
She B Chie SANG IOUD PErECLEs WhCh Ariene had teen eariier
Ly she ¢ié aot then ses the appelisnt wiih whne Gun,  She
closed the window and next she hearl chg sutchen door rat‘ﬁlir.gf
for al.ocuc two sinutos.  Ln Lne meanihe, 2he héu Jareu the

worse end had rushed cutside to pul. in Hevinguon's bleeding

»n

1}

corpwe. sShe had also usec a wet clyth wo coumplete extin-

guishing the fire. During the racttling of the Goor they sought

2 -

afety unacr her boed and Gid not energe uniil about S:ul a.b.

Iy

when Clova set out to the Police Sitgtion zt Spanish Town.
Yhen she recurne. aoke at T:00 d.h. $ie i LREPSCLON nGWe

there bhut Deteotive ..ctainw Copporal koivel lachen had been
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there before and returned to the statien. But, having received
further informacioi, he returned to the area where he found
the appellant in Little Lane. He identified himself to the
appellant then cautionad him and told him he was :nformed that
he was invclived in the wmurder of kevington arvin which he was
investigaling. The appeliant said nouhing, nspector Rowe
returned to vhe stvavion, saw the appellant, who war identified
to him by Uetecwive Clacken, and cavtioned him e which the
appelivat vespondad. YA con't Xnow about ith. Clora Dawes
later cams to thie starvion and po.ited num oub ¢ inspeactor
Fowe s “ine man wno snoeot mi son®. e this he veplisd;
"A nubh ni‘.
medical evidatce was supplied by the reading of the
transcript oi the evidence of Dr. Venu Gopaul as reccrded
by the Court Reporter -at the earlier trial. Has findings wvere:
.“Exteinally -

A1 sval fizrearm cnicy wouhd

measuring 374 incn ¥ 4 inch

over tie left side on the

foont of the chest.

LT cigseskion -

il - gt Y T T
Liie L ROV L WeE wasil o
. i
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UEy T M

che nesrt, vhe diapnran

Ui sarn of che leig
LLCmACT, the drd lumbar ‘
Vertelis which was zpiintered

LS

The bullet was nov Z=covered and
TREDE Were no beilecale Indaications
such &8 burning, hiackaning o
tateoing wround the anvyy thus
indicevidiie a sistance of at leax:
1Yo oips. fooln i aoinle of the guo
Lo che sikin. Death was Lue wC
shock and haemorrhage duc Lo the
gunshot inijury.”

-

n tne cross-eXxamipation of the witneszes, counsel
appearing at cihe trial -~ not counsel appear.av befcre us -~ in

nis effcrt to ampeach the credibiiicy of the witieosses



relazting «apecially to g igsue or idcenitiiicdetion. &t tim
demunscrated lesz Lhan commenaanie vespect for the Zench. in-
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it he tolcned uwon anything that could pessikly abffect
that igssve. de cnallenced the adeguacy of the iighting
available, suugested the presence of trees and fences, which

would affect the quality of the lichting. a

41

well as suggesting
the relevant witnesces were either iying or mistaxeu,
admittealy, thers were trees and fences but the wictnesses 4did
not agres their respective positions in any way affected theilr
abllity <o soe and reccgnize the persons whom they claimed

they szaw.

Previcus knoivleace of the appeililant i3 not an 1issue
in dispute° While Clora anc her children lived at the address
in guestion since 19¥4 the appeliant had lived next door in
his mother’s house up to the time when he was injured and
became hospitalized in Pebruary 19&s¢ but wnile he was in
nospital his mother, who lived %broadg scld the heouse.
Accordingly, when he was released frow hospital, he had to
seel accoamecation elsewhere, namdly at Tower Hill, St. Andrew.
Bui the stay wich hisg step-father at Towver Hill lasted conly
four days after wu.ch ne noved te Job Laue, wihich appeairs to
be part of 12 Cld Harpour Foad. The rest of his family then
livea at 4 Lilk Lane, ¥aingston., Clora Lawss cisclosed vhat

at

H

ne time of Revin's kiiling the rszlationghip between her-
seif and wne appellant was not yood because ne hea siced wich
hetr gisveyr, Zernetta, =»n a feuw between her and (lora. Dxactly
when thet was she eue ace say ont the »1l-will went back LRX
enough to land Clo:ia with & crimuinal charye in respect of tie
injury which lost ndm hisg leg. ELne was chargeﬁ aiong with
otherszﬁut she was zcguitted éubsequent te april Y.

Dhe &efence wag an alibi. &e spent the night of

Bpxil 9, L0604, in pac with his girl-rriend Pema, wnose full
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name e Gid ncet mnow. That was o Willianm Lane on premises
153 ¢la darbour Read. He had no gun and wag 4ot 1h company

with any ¢f _he persons alleged ©o have betn secn ia the

LJJ

vicinity of Clora's hcouse. He kosw "ilaliman®, who lived in a
fouse at 1. U1¢ Rarbour Road whach appears to be an iniormal
gub-division, He salc he had heard uothing apout the fire
nor, it coems, whe ﬁhobtingp until the following morning when
Ucal Bartley pointe& him cut at a shop to ﬁetective Clacken
saying, “fee nim there, siv, a him shet Kevin last night?,
and he was taken Lntd Custody.

Fema did not vestify but Vivetfa sallett, his sister;
gave evidence tc the zffect that on the night in guestion
she was at 4 Milk Lane and so could not have Li2en seen at
13 Old Harbour Road. While this evidence did not yo tc
supperting the'apéellant‘S’aIibi it nevertheléss challenged
the cred.t Qfﬂc;ora and hrlene, who testified they saw her
ourside Clcra's hcuse on the nighﬁ §f April %, 1%ieg,

Hoboedy gave evidence'that there was no mooniight
thiat nignt and no one said there was no streec light. When
Clora was askeb:

"J. How wafe you apie to se¢ that
it was Donovsn our cheret”

bBenatse the place light up and we
have a streot light shouing bright.”

n glarificatvion, sihe saida:

"wWe have mcnnllﬁht AN ww have. street
lighe out thege.” '

Challenged in cross-exauination that she had not mentioned
the strezet light at the provious trial she responded that
suae could swear sne had mentionec Lt. Hut what ls a fact

iu that a street licht was there., The Police savw it. Thev

8aW, alss, the hurnt door and the wacer Gruni,



mhe learned trial judge l‘“erallg belaboured the
issues of burden of procf, ai
good 1denulf*cablonJ lcentlfy;ng such wealne

but Crown Counsel, apparently apprehending some onission,
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intervened with the following result, at page 1553

1t is

unduly favourable to the ppellant as it was, was unwarrant

but could not provide a legltl

the appellant.

- doesn't support her as to the corre

"MISH SIBBLE: My Lord, I rise tc bring

this to the court's attention.  am
wondering, m'Lord, in the light of
recent decisions, if ycur Lordship
shouldn'+t point oui the rackt that

although +heze 1% one wicthess waw
purports to identiiy ...

128 LORDSHIP:. Oh, I see.

188 SIBELE: ... and she has 1ot been
corroborated, if they believe ey,
then ...

KIS LOERDSHIP: Yes.
Mr. Foreman and members of the jury,

there is a recent decision about you
must have corroboration, anl corrobo-

ration-ccmes from independent supporting

evidence - from an indepenfent source.

“The only bit of corrcborat.ve evidence

in this is cne statement £rom Arlene
vwhich seys, ‘I heard my mother say.
‘Do, Donovan, don't kxill re,’ but as X
told you, that only goes as far as to
say yes, she heard her mocher say,
'Do, LDonovan, don £t kill ne® - the
accused iz called Donovar -~ but it
ness cf her identificaticn because it
anly Clora whce saw this man witl
ue g But although it is desirable
o have ccrrobozationp gven if you
donii find any and you believe Clora
Dawes you may nevertheless accept her
identification evidence as correct -
1f you believe it; if you uhink
nothing is wrong with it. That is
how I would leave Lhat to you. - Thank
you very nuch. :

-
e

> {’J

J

HIS LORDSHIP: That satisfies you;
liiss Sibble? I am not dcing anynore.

KILE SIDBLE

L1

Very well, m‘Loxd.”

patent that the direction on corrobcration,

ezsses a3 he saw

mate ground of complaint by

screpancies and the elements of

el
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In azpproaching the task which he had set himself,
Mr. Kitchin grouped Grounds 1, 5, &, 7 and & for presentation.
Nevertheless, he sef out to deal with them singly but, as
we stated earlier, the grounds were so unrelated to the
realities of the case that he could find nc suppoxt from the
iecord of the casge., For instance, Ground &6, alleging mis-
direction on corroboration, was effectively met by the
portion cited from page 1%¢, which substantially repeated
what the learned trial judge had more accurately said earlier
at page 1d4 of the transcript. Mr. Kitchin was foiced to
capitulate, conceding he could take the matter no further.

Viith his concession the Court readily agreed and

came to the conclusion earlier stated.




