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ROWE P, :

Kevington Garvin, a twelve year old student of Kingston College
died of gunshot wounds which he received at his home, 13 Old Harbour Road,
St. Catherine on the night of April 9, 1986, After a four day ftrial, the
appellant was convicted of The murder of Kevington Garvin before Wolfe J.
and a jury and he was sentenced to death. Through his counsel,

Mr. Knight, the appellant has attacked +hat conviction on fi#e grounds,

as set out herein:

"1. (a) The Learned Trial Judge's direction
on provocation to the jury was wrong/
or inadequate (246) and further his
final! direction contained a material
omission which amounted to a mis-
direction in law. (p. 271 paragraph 3).



"2} (b) The learned Trial Judge having directed
the jury on provocation set about to
effectively destroy the defence Thus
depriving the applicant of any real
consideration of the issue by theé jury.

2. " The defence of provocation did not
properly arise on the evidence and by
putting same to the jury the applicant’s
real defence of alibi was whittled away
and the jury were confused and hindered
in reaching a true verdict.

3. The interventions by the Learned Trial
/ Judge were numerous and were not designed
i : To clear up ambiguities or fo enable the
judge to make an accurate note but
appeared to have been cross-examination
of the witnesses and to the prejudics of
the applicant.

4, Th: The-conduct of the trial by the Learned
Trial Judge was biased and unfair and
deprived the applicant of a real chance
of an acquittal and in particular The
Learned Trial Judge derided The défence
witnesses.

5 " The Learned Trial Judge fell ‘in error
when he:

- (a) effectively usurped the
Jury's functions regarding
the findings of facf (254~
2557

"{b) invited The jury to specu-
late on several aspects of
The case;

“(c) misdirected the jury on the
evidence; (see pp. 264 147,
179, 219, 220);
i (d) failed o point out the dis-
crepancies in The prosecu+|on s
case."

Two sisters Clora Dawes and Burneita Dawes livé& ié.separaTe
houses on the same plot of Iand No. 13 0ld Harbour Road: Their inter-
personal rela+|onsh|p oe+er|ora+ed to the point where in January f986,
Burneffa Dawes was charged with mainc:ously damag|ng The house of |
Clora Dawes for which she was vonVIcled and fined esTher $600.00 or $800.00

in tThe Resident MacnsTrafe s CourT Oid Aarbour |h9 prosecufuon alleged



that The appellant Davis was a party fo the stone-throwing which damaged
the house of Clora Dawes although he was_not. charged on- account of the

lnc1denr° Semef:me 1n Februaryag986 The Ieff foot of the appellant was

choped of af The ankie WhiCh led To hls_aospffalizafion for a period of
two mon'i'hs° The appeflanT al!eged fhaT*The Anjury was !nf!acfed by
Clora Dawes and her bro+her°_ As a resui+ o_ffhe al legation Clora Dawes

was arresfed aﬂd commfffed To sfand Trial for The offence.

On The nrgn+ of April f, 1986 ‘some three weeks after the

-

appellan+ uac dlscharged from fﬁe hosptfai young Garvan wes shot to
death. The prosecu?ion s ”ase, 1n summary, was that the appaziiant in
the company of hiS s:sfers‘V|ve+*c and Veronica Mal lette; Burnetta Dawes
and cone 'Tallman“, invaded the home of Clora Dawes; that Burnetta -Dawes
passed 2 red .-biasﬂciboﬁlé 'tc"?fén'mér}?”f’rar& which he splashed a |iquid

with #he snefl of gasolene onTo a door sfruck a match, applied it to

“!. ;

the door and +hen There was a blaze. ijga_Dawes and Kevington Garvin
threw sundry’ liquids upon . the fire fonno-avai!-and both essayed cutdoors
towards a drum of water. Clora Dawes gave ev:dence that she saw the
appel lant sfanding |n her yard a shor+ dtsfance from the water-drum and
he was-holdung a firearm in h:s hand,, She exhorted him by name not to
kiil her: "Do Donovan, no ksll me?, she cried. Just then the firearm
was dtscﬁarged and’ Kev:ng?on Garv;n was morfally wounded. She ftestified
That she'bawjed;fgr,@urdet.and&{aﬁet;aheulpoked-?hrcugh the kitchen window
and saw ?hezappeffaﬁf'ﬁwi$h;fhe7erufcﬁzuhder his left arm and his sister
Vivetta Malief*e;h°|§i“9.hf@eQﬂ¢§K¢hiS right-arm ....... and my sister
Burnetta Dawes WT%h*a“ﬁiaefiéi56%§Ielia¥her hand and a fall guy, ‘them
cali Ta!iman k

o The appel!anf gavc sworﬁ evndence and cai!ed f:ve wnfnesses,_

The purpor? of The evidence of BurneTTa Dawes Valda MaiiefTe and

Cynthia Maiieffc was fhaf They were no. presenT a+ The home of Clora Dawesniu .

when her.son- was murdered Tha? They Took no parT in sefflng the house on . . ..

f1re Tha+ They were nof in The company of The appe{ianf on +ha? n;ghT and5ﬁﬂ:

,thai each was at her home in bed, They supporfed The appe!lanT tThat he was




not living in a house situate beside that of Clora Dawes on the night
of the fatal incident, as that house formerly the property of =
Mrs. Mallefte had been sold and possession had been given fo The new
owners. Nehemiah Mallette, the father of Cynfhialand Valda Maj!e?+e
said that they wers both at Milk Lene, Kingston and could ot
conceivably be on the 0ld HarbouF_Road on-ThaT ﬁi§h+:
Errol Harrison whom the Iearned“frial judcélaescribed as

an lwporTanf w1+ness“ was cal led +o suppor+ the alibi of the appeliant
that he was in-bed w:*h a female companion at abouf the tims when
Ciora Dawes was maklng her alarm. The appeilan+ had said That he watched
Telavision:. af.abouf { 30 p.Mm., and later QeTirede§ bed with = woman
named Fema who was’his g:rtfr:end Erfot Harrisdn's%id in examination-
in-chief that he Ilved oh: The same burlding with. BurneTTa Dawes and the
appel lant Davis. He said he heard The gunshot and the voice of
Clora Dawes, bawling for murder.. At That time too; he heard the voices
of Burng{+a Dawes.and of two other, women Joan and:Pauline 'as the three
women‘+élked Togefhagﬁin a-room.on his building. .He estimated +vhat he

walked by the room of the appellani about two minutes after he heard the

gunshot but he did not then look in. He returned to-his room, spoke to

his compapion and Thenﬂwgp+ to the appe! lant's room, tooked Through a>
curtain and saw +he,appe|lgnjhand a women in bed. He said he did n;;
awaken the appellant, from which it can be inferred that he thought that -
The appellanf was as!e;p{: It was about: ten minutes after he heard the “
shot that he saw-the appe|lant in bed.

. - p
Mr. Harrison.was cross-—examined: to determine whether a woman-

did domestic chores for .the appeldant affer his discharge from hospital

or visited him as a girlfriend. The witness said one Cynthia wHo lived ~#'*-*

in that same yarq“washed for the appeklent. He said further +hat he

could not identify the woman whom he say -in the appellant's bed, beyond "'

saying it was a woman. _He did not know -anyone by the name of "Fema" or’

"Phema. ™ _The trial judge.asksd Harrison:-

s



Q1. You know anybody: name Phema?® .. .- .

and the witness answered:

‘"ﬁf' No, your Honou‘ neoo
. In the course of _h_i. s sunming-up the- learned trial:judger -

directed the jury in relation to the evidence of Mr. Harrison and sald:
“oaMNow ' you remember Mri Harrison: gave evidence.
ey . . 1 Mr. Harrison. said this men never. had anybody

R ““There: iiVlng with: him. M. Harrison: said’
- nobody was . living fThere with him. ‘He: knows

- Vema but Vema: was ot therei He said it was'a:

glri who Hived there; Cynfhia Powet.} who was

~taking care ‘of ‘him, and that Vema wasnit:there -

at all, He naver saw Vema comé there to look _

-af+er'h|m, So +hen,-ls it True what Me Harr;sonﬁ;*”

Mr. Harrlson saad no, he Saw h:m wi?h a woman. _

M. Harrison doasn' tell us. who +the woman s but -

one Thing Mr. Harrfson is corfaln abou+ he -
codidnttosesVema, e et et sl R e T

Counsel subm:fTed Thaf This oassage conTalned a m:sdlrecflon
on The evndence of Mr. Harr:son and fhaf ?he iearned Trtal Judge lnv;fed
fhe jury to dlscredlf fhe appeflan? and Mr. Harrison based on a m;sTaken

dra
V|ew of +he facTs._ In our v1ew The very hear? of the anpelianf s

defenco was’ fha? he was in bed Wifh a woman at the Tiwe The offene; was

commzf+ed.- Hts Wifness,Mr. Harrtsoq d;d no? know a persor by +he name of
. "Phema or ”Fema" or Y emar and Said qufe cafeaorscaily Thaf be was ln'
: no pos:f;on 16 say who' The wonan was. When The JUFY were fold ThaT "one

Thtng Mr. darrlson is cer+a|n abou+ “he' d:dn“f hee Vema",'coupiﬁd with

the ear|ier mlsdnrecfion that Mr, Harrlson sa:d he' dud know ﬁﬁeﬁé'ffhe§

:» cou!d very cas;ly conciude Tha+ The appellanf was be:ng “Untruthful when

% he sa:d he was at home in’ bed Wit h a woman and fhis woufd ‘ffuCTlveiy

E‘f

Do \
R

deSTFOf his’ ailbx defence,: L
- | A+ The poinf when the !earned Trlal Judge ‘was sendxng The

Jury |nTo reftremenT he ren:nded Them of The verdlcfs whlch were open fo

Them, He told fhem +ha+ +hey could find The appe[lan+ not gu;lTy of any

offence. He did not elaborate by remlndlng Them of +he bases on which




.they could so find. Then he went on to tel! them that They could return
a verdict of murﬁer-or oflmaﬁsléujhferl In .both cases hgua++empfed To
set out The baséé‘on which ThefJUFV could-so-convict. Mr. Knigh%
complains Thaf The Iearned trial Juoge erred in fwo*respeCTS in hlS very

-3

final dl?&C?lOﬂS.‘ The flrs. complaint was!'that no prominence was given

\\ *-______' i ghet]

to tThe defence of alibt, ‘indeed no special mention of that . defence was
made at all. In The second piace, he said that the +r|a! Judge.deal+

with one of the C|rcums+ances in which provocation could lead to a verdict
of manslaughter, but.be omitted to Tell them that if they were in doubt

as fTo whether the appellant was acting under legal provocztion, they
should also find him guilty of mansiaughter.

More than once in The course of his summation The learned
trial judge had given correct directions in law on alibi and on
provocation. What effect, if any, would his failure to remind the jury
at that very last moment that alibi was the defence put forward by the
appel lant have upon the deliberations of the jury? We cannot say with
assurance that the jury would undoubtedly have had in mind that the
appeliant’s alibi was the basis on which they could find the appellant
not guilfy. Equally we cannot be assured that when the fria! judge told

the jury that "if you are satisfied that when he did it, he was suffering

from a temporary and sudden loss of self-control,” the jury must have
understood him fo mean that if they were not satisfied, but were left in
a state of doubt, as fo legal provocation, that in those circumstances,
the appellant would also be entitled to a verdict of manslaughter.

Much time was spent by Mr. Knight combing the transcript
in an endeavour to show that the learned trial Judge by his interventions,
did not hold the scaies even between the prosecution and the defence. He

relied on the well-known passage in Jones v. National Coal Board (1957)

Z All E.R. 155 at p. 158, The learned trial judge did take = Qery active
part in the ftrial but we are not at all persuaded that in putting

questions to The several witnesses, he exceeded the legitimate boundaries
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which Judges have sef for Themselves un fhe Tr;at of crtmnnal cases. '
- For The reasons. glven earlaer, we. have come fo ?he

conc!usnon +ha+ There is mer:+ in grounds T(a) and Stc) and as a conse~ .

quence The appeal should be allowed : We have consudered +he evnd.ncesfn
+he ease and have concluded ThaT :n The »nfcres+ of JUSTICG here should

be a-?nevf-_m_.a_i. af;ﬁ*he Hext. session of *he--_@_' rcs**f-_@urtz for S5t. Ca_*her!ne~-




