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IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NO. 160/88

BEFORE: THE HON. MR. JUSTICE ROWE, PRESIDENT
THE HON. MR, JUSTICE WRIGHT, J.A.,
THE HON. MR, JUSTICE GORDON, J.A. ng.)

REGINA
VS,

CASWELL GALLIMORE

No appearance for the appellant

Miss C. Reld for the Crown

July 24, 1989

ROWE, P.:
The appellant, Caswell Gallimore, was convicted in the Gun Court

Division of the St, Thomas Circult Court on the 13th of July, 1988 for
i1legal possession of a firecarm and rape and he was sentenced on the
first count to serve a term of four years Imprisonment at hard labour and
on the second count to six years imprisonment at hard labour, the sentences
to run concurrently. He appllied for leave to appeal agalinst his
convictions and in those applications he sald that the evidence was
conflicting and Insufficlient to support the convictions.

The singte Jjudge who considered these epplications commented
that the learned trial judge warnad himself of the danger of convicting
on the uncorroborated evidence of the complainant, so far as the count
of rape was concerned, but he failed fo warn himself or to dlrect his
mind To the danger of mistaken identification, even though this was

really the Iive issue In the case and he granted ieave to appeal.
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Unfortunately, the single judge did not grant legal ald and so the matter
has come before us this morning without the apbe||énf having the services

of -an attorney-at-law.

( We have had the benefit of the 3ubmlsslonskof Miss Carolyn Reid,
{i%(; who appears for the Crown, and we are of the view that this appeal ought

to be allowed.

On the 24th of May, 1968, v young women, who had ftravelled from
the corporate area to YalLéhs, was walking from Yallahs towards a place
called Logwood. It was Just about the break of day -between 5:00 a.m. and

- 6 a.m. - and as shg walked along this lonely road she found that she was
being trailed by a man. Thié man eVen*uaIIy caught up with her as she was
trying to cross through some'bushy ground on her ordinary way fo wark .and

(ﬁ) he held -her at The'poln+.of 5 gun, sfrlppeﬁ her partly of her clothes,

raped her, and after he had so done, as Is usual In these cases, atrmed

L

wfth his firearm, he went aWay. Oﬁ Thaf'samé'da95+he*y0ung lady went along
to the police station and made a Feporf. Some two ﬁays later, the appellant
was Taken into custody by the police.
The cohp#alnanf Qég frévelling In a motor ¢ar on the Logwood
main road when the saQ the appelfan+'ln the cdmpany of some men walking
alang that road. .She then went to the police station and made a further
<\/) report which led Té Thé appreﬁenélon bflfheigbpéllanf.
In the course of crdss~e£amina+loh, however, [t came to |ight

That on the day after the complainant was raped she had passed by a domino

——

club and there she had seen the appel lant, alfﬁough she said she did not
speak with him. On that occasion, she was in the company of a gantleman,
" who was not called to glve eviden¢se. |+ appears from the evidence that

\  the complainant prevaricated as fo whether or not she had met this man

oty

who went with her to the club on the very day of the Incident or she had

~r

— known him previously and was friégdly with him to the extent of calling him
her "oyfriend.” That prevarigktion, however, although not of any great
Importance to the veracity of the complainant, as to whether or not she
was In fact raped, had a bearing upon whether or not the person who was
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pointed out, was properly ldentiflied as the perpetrator of the crime.

Was he, in fact, recognised by har on her own or she was assisted by some

.- other person In coming to a conclusion that It was ‘the appel lant who. had

done the deed.

The defence was an alibi and *hé'appeilanf cailed a number of
witnesses from his household to say that he was at home at the material
time and could not have gone +o:+hé placé seLeral miles away where the
rape took place. | A

The jearned trial judge, in glving his réasons for convicting,
summad up on the question of’corroboraflon, ffﬁ§+ incérrec*ly, thereafter
quite correctly, buf In both circqﬁsfances‘A fn é:manner‘favourable=+o the

appel fant and then he analysed fhe'evidence-deallng with the alibi. He carme

to the conclusion that he did not believe a word of The alibl and-

~then he went on to find fthe appellant guilty as chafged.

As The single Jjudge correc*ly polnTed out, this was a case ‘In

which the real lssue was that of Idenfifica+ion and the only evidence of

R

-dentification was that which came from thKicomplalnan* who did not know

the appellant before and there was no other éviﬁenbe'cdrrobora*ing that

evidence of tdentification. Therefore, It was the piéin duty of the

learned trial judge to direct his mind to the issue of ‘identiflcation,

"~ to warn himself of the dangers of :den*lfica+lon and after that warning

Yo consider the evldence whlc1 +he complafnanf had ‘given against the

background of that slTuaTnon.
in this case he did no+Asay one slng;e word about the dangers

of visual identification and we think *héf fha+ Is a fatal flaw in his

summation of this particular casa: We note that it was not 2 case in

which the evidence of the complainant was so ovérwhelmlng and consistent

- Throughout that the Court could consider appiying the proviso. In the

clrcumstances, therefore, the appeal must be allowed, the convictions

quashed, the sentences set aside and verdicts of acquittal entered.
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