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Qi 7th Wovemper, 1503 ofter a tyial which had begun
o the day before in the Trelawny Ciccult Court belore
#1lis Jgglaﬁd a‘ju;y; the applicant was convicied of che
murdcy ol one Cecalu Lewls and senteaced o deach. He nnw
auplies LOL leave to aépeal-that CONViCLLON.

e facts of this
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Suigecs. 4 yal called "Coown and sachor® was in progie
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Light for this activity wac
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voctle inte wiizh a




wick was inserted and lit. The slain man made s bet by placing
a §5 sote on thie sweal-table. Phes banker raised his cup and
coliected the money, the but ha§1ﬁ§ Lbeen losi. The slain mau
protested. 7&@3:&'féllGWQd & verbal exchange between the
applicant and the slain man in che course of which uhie slain man
obswrved thal the applicant’s conduct was a resuli of his
association with policemen. Then the applicant, arwing himself
with the lightced botole Loxch, jabbed it at the slain man. 3Both
men geoappled with each oilier. iIn the event, the torch went out
when it fell. Uhe scuffle was sho:tjlived'hoyever and ended
when Delroy bulgin.pér;ea them and'advised t!e‘apﬁiicanu O
“cooil nun”,

The applicant, despile thic counsel of peace, reneveu

L8 atiach. The slain man weas- chercafver heacd to exclaim

.

chat he nad gobt cuv. indeed he had been suabbed in the left s.de

of hi: chest by an instiument whicli had lacera.ed ﬁhé lower

lobe of ¢he left lung and the pancreas perforated the diaphragi:

and chie stomach. The pueneigation was_guite dewp according to

zhe medical eviaence reed ot Lhe trial. He divdlof these

injuries. when the applicant walked off, aftes this inciaeni,

he wos cbgerve& by the witness to nave a knafe in hisg possesﬁiona
the versien whichh the appl;caat told the jury undex

cith, was alaogethe; Goffevent from thav fox hherprgsecuLion,

He said thet he was on his way to the cinema when the slain man

who.was by a,gambling rable calilaed to him in dercgacosy terns;

referying to him as “infoomes hoy™. Theie was a verbal passage-

atmarms_an&_nc cpn;lnued o1 hin way. Then_: e slain man cane

at nim with a knife. they wresclea fc: vhe mn.fe; both.of them

feli to the ground., ie ﬁoticed the slain man bleeding, realized

he wes injured and thereupon ran off to the police Sta't;.ic;no

He Lafe the krnife Lehind. he said, and disclained chat it was



evVerw iil nis-possession. - He was quive unable to give (he jury
any assistance as te their respociive positions afces they
had fallen to the ground.

Lnt. were

W
p

The issues for the fuxyf ﬁe would huve thou
Uil Jtaa;ghtxo_wa d, If the jury acéepted the prosecution’s
caseJ'the v@xdiét was guiley of muardesr. o On the defence, the
Jury would have to consider self defénce, »ooindulgent judge
could leave manslaﬁgﬂter,ohfthe bas.s of provocatiovn for che
jury's consideration, “A jury wé incline vo taink, if they
acoepced partsruf bdth'#c5515nsa cbﬁld.arfmve at sucnh a verulct.

in this‘casu}‘the-ﬁiiallJLdgc J¢u, in the end leave

chese issucs for the jury's cuna_da¢d;¢ud, He had at the

i

outseg éprESéig‘WLuth”” these iSéﬁes“ Ha said -~ "they don't
arise «n this caso." He didﬂélso leave acciéent for the jucy's
cuhsideéationp put Wiéh-u¢l Lespcctr we arce quwuc unable co
appieciatﬁ Why accident should be WQU_LLd.Jn;O the cass,
ﬁilling which'azlses”by m;r“dventure or accidont occurs'where

& perLon is kill;d witho*t“inténtioﬁ in tche doing of a

awfal act wiﬁhouz:crlm;nal negligence. The examples given in

=t

- -

the bouks do noit include cirvcumstances of self defence. A
typical 1¢lus;“*u¢on ig where & man is at work with a hacchei,
chie nead flies off and Lil 1s a bystander - i Hawk. C&u 32.

wilailasly, where a mntsiun shooving at game kXills another by

LXd1

acerdent -~ Fost #i%.  Secving-that thas direction could not
prejudice tihe applicant in-any we Y. We need say no more about

1 except chan 1L secied :thL to_correc& sae nisconceptions

& uO ‘the taug ug;u;@ of whie Laignce of accident.

EUTAN uhuc put‘forward,as h;Smstrcngest ground -

ground 3 wthﬁ was stated un the following terms -



“3.  .That the learned trial Jjudge
failed to adequately relate the fac
of the case to ‘he defence ol v"lrw
defence.  indeed, in earlier withdrawing
elf-defence from the jury, the learned
irial judge may have left chie distinct
wmpression thauv there were no facdts to
5up§orL cliis defence. Horeover, i
waents of the learned trial judge
tnndcd tc undermine this defence. For
gxample, on Pg 92, the learned trial

“

Judge said:

(1

!r-'- r.

Mieeesees.The fact that you’
walk witii a k¥nife, does it
ma8he you a virago? seeeacenme
Surely that bit of evidence probadly
suggest that the knife was producued oy
the deceasaed, and tends to support the
aetfence of selt defence which was the
7LLng;pa1 GuienCu of the appl;can .

We may say al once Lha LhLIL Wwas no ba 18 whatscaver
fOI-Lhc f;fSrcomplhlnL and ;psofar as the lqsi assertiéﬁ inl
thé ground that the etrial ﬁuégé*é comments undesminoed thé dgfcnce,
Liie directxon:\qudte& har?ly;sﬁpport that contcﬁntion° in the

first place the trial Juage fdlthfully and accurataly r iaxad

.

the version &3 given by the ggpll»dnu and aa;d ihla at p. Bb -

"“0,4.u¢ooquhdL Lie is tglllng you

there Mr. Foreman and members of Lhe

iurv, ig that he saw this man attaciking
him and where a person is avtacked ia
circumstences where he honescly

apprehends aanger to himself, he is
entitled to resist that danger even LI

he does so Lo ‘the death. Dul there must
be circumstances for thu.s honest appie-
hension. f there is no circumstance for
ic. th;n it gives no rise rvo seli-defence.
it mhv; be Honest belief;looking in all
the clrocmastances; and he says he
appfbie,duu daugcz because tihe man stabbed:
at ham twooe and he had te juap back and
ne grapple up. If that happened in the
circumstances and even if he was not holding
the knife himself and in trying to save
himself against tlag appoehended atcack,
this honest belief that he wes being atcacked
and the wan suffered injury, then he does
not-cormit any coffence. An assaulit or-a.
killing in law through self-defencc iz no
sffence.”



To put {he matves beyond doubt he continued -
# veli~defence is necessary, is
lawiful when it is necessary to use
force to resist or defend yocurself
againgw. an attack or a threatvened
autd”h and also when the amount of
force that is used 1it repelling che
attack 1o reasonable; and if a man
attacsied you Hr. Foreman «nd members
of the jury, if you find itl:at there
was the aviack; 1f a man attacked you
with a mxnife, then you naven'tc got
to weigin the nicerres of whe situation
co defend yourself anyway ycu have co
cefend yourself, but you have to wihen
you are looking at vhis self-defence,
pucause +f you find that he acted in
self-defonce, thav is the end of the
matter, he doesn’t commii any cyrinc.
BEqgually, if. it leaves you in any
reasonable. doubu you have to dchlL
him also, Decause the Prosecutio
would not have u&j&ClVLd self- detbnce.
it iz the Prosecutlion who must nagative
. self~defence und Lf you find that he
'agtea in self-defence acuult ral; :f it
-1LdV€S ¥you in dny du acguittal
-aluo

Lt is true o éay that thé language of ihe judge
might not pave been-as precise as one would like. For example,
e spoRke of an;éép:éhendéd_attqck; whén ﬁhg)applicant in his
Gefence ﬁés,as:éiﬁing'thaﬁ the é;éin_manhgcﬁually aitacked

wnest belief in an

g

him. Plainly therefore, dicectilons as wo

Fh

person actoad

apprehended aviack would not boe ape. sut 1if a
perfectiy jusuifiably.;n-:y isting an apprehended avcack, a
fortiori- e was-in a bette.s position if he resisted an aqtuai
attack. 7The Jdirections thepcfore casc a wider net than che
facts warranced. I Thls case, we Jdo.-nov tiiing tiae jury

could have been n tue slaightest dgube however tinat this
applicant was entitleu-cto resist che felonious attacik upon hiim
by e slain.man and chac if ﬁhayv the jury., accepied hils word,
he was cntitled to.ﬁe ucquitte%;  in. our view, a jury is belttes
assisted if, in i ﬁl:ecxiqna,:a”triai”judge staves only so

auch of uhie law as is applicable to the facts upon which the



jury are called upon to adjudicate. Having said that however,
we vewain unconvinced of any merit in the complaints o
concained in this ground.

Counsel alsa sought to impugn the trial judge's
direcizon on the issue of provecation but desisted when his
attencion wascalled to a direction'wﬁich'he said had not been
given, |

in his gruuna, he Compldlﬁbd in these terms -

L1

i. (a) The learned trlal judge

' failed co direct the jury
that 1f they were left in
doubt on the issue of
'DIOVOC&L‘OH then they should
Find the appl;cant guilty of
manslaughter.”

but at p. &9, tne‘trial3judge gave the following girections -

i ST

ot )

4 you f£ind <hat the person was
provoked anéd would have acted in thatc
“way as any reasonable person would have
done, then it is proveoc vion, lawful
provocaticn and it reduces murder to

manslaughter.

Bgually, if you are in any doubt, it
reduces the murder to manslaugh;el. it
is not the accused wiio must prove to
you chat he acted in provocationg oxr
unacr p;ovocaLlon,'lt is the prosecution
wilo must negavae any action undex
provocation,”

dis next challenge related to the judge’s alleged
shiorccoming in mentioning only & part of facts which could
amoult ¢ provocation. We can only suppose that this complaint
was made without a careful reading of the transciipt - a
circumstance which we very much regret. The learned trial judge
expressed nimself in these terms -~ lat p. 90)

N - This u;gunenu started Mr. Foreman:
and Members of the Jury, that is the word
there; because provocation is thingg done
and said, that is on the crown's case,
and that could be the provocation which
scarted there, ‘a rat you know, a going
set puss fi yu', and then Gerald said,
‘through you have pClLCm friend, that is
why you going cn so’




" Those statements Mi. Foreman

and Members of the Jury, could be the
provocative acts. I am not saying thac
they are, because you haven't got to
accept what I say, but I point -them

out o you as being possibly provocative
and can be provocative actis.

Whitihaker, he sxuid, took up the

bottle rtorch and jook afcer Lewis witch
~2t. Lewis held on to him and the two
ctwo of them was wrestling ana the torch
dropped. The two of them held up, I
went beitween them, part it and said
fecool it Bob'. Bob is the accused.

'i pushed them apart and Whittakcr went
bacx and held up Lewis again and then

he said he heard Gerald say 'me get cuc’.™

Ther the trial judge used words which seem to us, to sumrarize
the acts which he theought,  amounted to provocation - viz.,

the words which he said started chings and the scuifle ovex
che botile torch. He said -

" - There are two things, according

to Bulgin, girabk up first with this bottle
woreih, it dropped, they still grab up,

he went beuween them, parit them and the
accusced went back again arfter he parced
tirem and that 1s the time, the second
time when hie heard Gerald say he ¢et cut.
He loocked at him. When he said he get
cut, Whictaker walked off and then he had
a knife in his hand.*” '

in the-face uf those directions, it is plain beyoad a
peradventuie that this complaint is wholly unsuppcrtable.

We have already mentioned Ehat the trial judge had
withdrawn provocation but evantuallyArestored it for considera-
tion. Having givén-the matter further thought he left this
issue in these words at p. &7 - |

" You reﬁember My, Foreman and
members of the jury I told you that
this case is a murder or nothing. On

veflection I withdraw that. I put
tus you provocation.®



Finally, just before he concluced his summation,
he spoke of the verdicts which were open to the jury. Having
dealt witi self defence and accident, he then spoke of
manslaughter arising from provocation. He said this at p.ly2 -

M e ees e obut remember Mr. Foreman

and Members of the Jury, when you ¢o

{0 deliberate, you have to consider

the seguence I told yvou, accident,

self~defence then you consider murder.

et murder ouit of your minds, you

have to be unanimous one way or the

other as to whether the accused man

is guilty of wurder, that is how you

Itave to deal with it, then you can

consider the guestion of provocatrion,

or manslaughter.”
He ended with an exhortation for unanimity. The last issue
with which he dealt was therefore provocation. The yground is
without vestige of mexrit.

There was another ground which we mention merely to
dismiss it. HMr. Cliack never made clear co us what factual
pasis existed on which the trial judye could properly have left
vhe issue of involuntary manslaughter for the juxy's
considesation. The Crown's case if acccpted by the jury showed
the applicant using a knife to inflict an injury in his
victim's chest which penetrated through the chest wall into
the pancreas. The only reascnable inference which the jury
could draw in these circumsiances was +hat the applicantc as
a reasonable man intended to kill his vietim or cause him
serious bodily harm.

Finally, Hr. Chuck submitved that the verdici was
unreasonable and could not be supported having regard tc the
evidence, He pointed to conflicts between the versions and
cther discrepancies in peripheral matters in the Crown’s
casc on the one hand, ané coantrasted that with the defence

story which he thought showed an internal consistency, on the

other.



We desire to say this. The jury had before them two
starkly different versions. One told by a witness for the
Crown and the coher by the applicanc. Although he called a
withess, viz Clinton Peterkin, the banker, that gentleman's
assistance was to the cifect that nothing nappened therc.
Tnueed he did not see ihe Crown witness Bulgin nor did he see
ithe applicanc.: Wothing happened to the bottle torch. There
Wwas no cursing nor was there a fight., As regards the vician,
e acknowledged tiiat he was at the ganbling table but left
before "the occurrence." Peterkin migyht well have seriously

damaged the applicant’s story. At all events, the jury who

et

saw and heard these storiecg were in the best position to
resolve these ceonilicting stories.

Wle can find no internal discrepancies in Mr. Bulgin's
story which make his story incredible. In our view, there
was every reason to reject the applicant's story. according
to Mr. Sulgin, after the injury was inflicted, che applicant
went off with the knife. The applicant said that after Lewis
received che injury, he went off to the police stacion and
made & yeport. We would have thought that having regavd to
the report he gave, he would have handed over the knife used by
iz attacker, to the poliée. instead, he handed over his shirt
which showed a 3" - 4" cut to Cemonstrate the attack on him by the
alain man. dowever, no injuries ware observed on his person.
These were circumstances which the jury could and may well have
considered in deciding between the rival stances. In our View,
there was evidence upen which the jury could have come to ihe
decision at whicli they eventually arrived. It follows therefore
thai this ground too, cannot succeeud.

Before leaving chis case, we desire io call the atten-

tion of vrial judges to the guidance given by this Court in



-10~

R. v. lLocksley Carrol (unreported) S.C.C.A. 36/89 delivered

25th June, 1990, where Rowe, P. stated thav ®it is advisable
fcr a trial judge to take a short adjournment in a trial with

ﬂ
i
a july. in all but the simpliesi cases, O prepare nis summing

0

UDonooowss Had the learned trial judge in this case adopted
this course he would not have found himselr in the
embervassing position of withdrawing issues and then having co
restore them. - In ocur vigw; it can be no reflaétion on a judge's
competencc or prcfussionalism:if he prepares himself co
effectively perferm an essential clement in & criminal trial.

In the result, the application for. leave to appeal.

is refused.



