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THE COURT GOF APPEAL

BEFGRE: THE HON. MR, JUSTICE WRIGHT, J.A. W T
THE HON. MISS JUSTICE MORGAN, J.A. T e
THE HON. MR. JUSTICE GORDON, J.A4. T G

REGINA
vS.
CHURCHILL McCDONALD
ANTHONY BROWN

Robin Smith for Mcbhonald

anthony Brown unrepresented

Terrence williams for the Crown

October 7, 9, 10, 1991 ané mMarch 9, 1992

WRIGHT, J.A.:

On October 18, 1991, we treated thiese applications for
leave to appeal as the hearing of the appeals which we allowed.
We quashed the convictions, set aside the sentences and entered
a verdict and judgment of acquittal and promised to put our
reasons for so doing in writing. We now honour that promise,

In the High Court Division of the Cun Court, Saint Andrew,
before Pitter, J. on February z{, 1991, the appellants were
convicted and sentenced on an indictment containing three counts
as follows:

Count 1: 1Illegal Possession of Firearm.

McDonald: Seven years impri~
sonment at hard labour.

Brown: Five years imprison-
ment at hard labour,
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Count 2: Rape.
HcDonald: fTen years impoison-
ment ait hard laoour.
Brown: Eeven years 1Hprisci-
ment at hard labour.

Counit 3: Robbery with Aggravation.,

mebonald: Seven years impri-
sonment at hard labour,

Browns: Five yeays Liprison-
ment at haré labour.

Boih sought leave we zppeal against these convictions and
sentences anc the application of appellant Anthony Brown was
entertained py ¢ranting him leave for extension of time within
which to appeal.
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this peculiar feature vhat both the
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appellants and their alleged victim are well known +o each other
but that is not the only peculiarity abou: the case.

hurchill McDenald, who at the date of the charge - March 135,
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290 - was three months short of his twenty-second birth-day,
& tailor who worked cut of his Ho. 7 CGem Roaé address and
anthony Brown, then fifteen yvears and eight months, was his
apprentice who lived with his mother and other family members at
No. 14 Gem Rocad but spent much time at McDonald's home. The
virtual complainant in the case was one H.E., & voung woman who
lived at @Wo. 5 Gem Road. she was learning déressmaking and
frequently visited Mchonalé's home to szesk hielp in the arc of
cutting.

Her complaznt was that at about 3 o'clock in the imorning

of March 3, 199C¢, she was awakened by a sound aud when she
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openec the docr of her sewing room the appellant McDonald, with
a knife in hand, sprang through an open window. While he was
telling her to stop her sCreaming, the appellant Brown, wnom
she called Ray, entered with a gun in his hand. while McDonald
was holdiag her around her neck he told Brosn ©2 shoot her but

instead Brown hit her in her forehead with the gun. McDonald



then took the gun while Brown tore off har panties and then had
seX with rer follgwsd by lMcbDonald., And woile sMcDonald was raping
her Brown pullsd her ring from her Finger. Her thrse-year~old
chila who was in ihe room began Crying ant HMchDonald picked her up
ana cthrew her on the bed and teld her to guiet the chilé. Brown
Lape reccrder and Mchonald asked about her
2arrings. sShe replisd that she had left them at the jeweller.
her account was not accepted. sShe sought help from the aGcjoining
tenant but when she opensd his door he was absent. She ran cut
into the road after she saw her assailanis jumping over her back
fence; then che van to MeDonald's home just four coors away on
ithe opposite sice of road and callsdé ieDonaid's mether and spoke
to her, Responding o a sound &t the Lack fence she went to the
beck of the nouse and saw “somebody coming over the fence,® She

8Kt ran nexi-docor andé then when she ilogksed in the direction of

pv.-

her gate she saw & jeep with soldiers and pelice, and coming

Sehing the jesp was Molbonald holaing the hand of her little girl.,

-

fhe jeep stoppec and she reported to the volice that kHcDhonald had
robbed and raped her. she couldn't recell nis exact response but
she said he cenied ithe charge. she took the police to McDonald's
home and discoversd the back door ajar and Brown asleep in bed
Gressed in a pair of shore pants over another pair. She pointed
him cut te the police as one of her assail iants. She then claimed
that when they came o her house pcDeonald was dressed in the outer
pair of short pants which she new saw ol Brown., According to her,
Brown said nothing. The police took then away to the police
Staticn anc then about §:30 a.m. she accompanied the police on a
search and found her missing tape recorder underneath a broken-
Gown portion of the fence behind Hebonald's home, She said she
had known licponals for about four years and sav him regularly and
that the incident in her house had lasisd Letween twenty-five and
thirty minutes. Shs was enakbled to s=e him by the glare from a

light bulb in her sewiny rocm which adjorns her bedroom as well
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g that facc, She sdmiited

visiting MobDonald wihzle he was av the

dznpied suggesting the paynentc of monsy Lo

Conscainle Deon Lumsden, who was in the jeep, said his pariy

LV & Hen whid made & Ceport to hin,
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©r, W.B, did not say anything aboutl

hais presencs there by saying he hed

lving because it was

cponald's mother whe had come and awalkaned nam and told nan that

Lot neay her say that brown was

wearinyg the pantis ithat kcboneald hed worn to ner house.,

Detective acting Corpora

SLERELLION recelved this report,

LNGEI Some Zing at ihe reas

ified on

1 allison &ilroy at the (entral Police

visited Mchonalc's home, spoke with
Radic Cessette

it was claimed by

appelliants esach denied any knowleage

oath denying the charge. Ee 53ic

Towas his motner who woke him up and ashed him whet was H.E.

was in & palir o blue pylemes

To&ad. He Look up the child

& saw the Jesp coma along a

He went ouwt on
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the road dressed as b

only to see W.E.'s child in the
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ana was walking with the child when
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wnalt gie hac gone o HcDonalc's nome and
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upon Brown said, “W.E., ¢ would ROt raps you because you COng Luna
T house several wimes ahc I even gui work for you.”

12 mENCLOnRec Two matters of wispute with H.E. Unknown

TC MW.kE., & ned hadl & yelatloaship with cne of her Lyiends which
LoCasLicnet & rngnt and as a resuliy H.E, had accused BIm e the
pOlice 0f wenting te rape her, but nothing came of that. Tas
OLREYr mactter wes Loat sne bela hipm respeusible for informing lex

royrriena of her relationship wich otiel men while he was akread

S & comseguencs of which he had stopped sencing her ROhEY.
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after whﬁch he hnadé fallen asleep wetching television. e
swakenea by ricDonaldfs mother buc than after KHcDonala leix the
nouse he had gone hack to sleep anGé was subsequently awakened to

nd scldiers in the house wWiRo were poiing him

o

find the policamen

1L nhig side, ¥.B. 8314 one of her assailanis had the Hody oxn
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"one of them.® He szic she was lying and it was only
the pelice decided to take him Lo che polics station. He fel:

that k.2B. was involving him because of the Fruption® betwsen H.E.



that he sgpoke
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TG MCDOR&LG CORCEIRING H.B.'s
Up G Delialf or kHeobonsald,

The singie gliouna of appeal complained that the verdict ‘s
t..reasonavle and cannot be supporied having regara to the evidence
Tue uwncorrovorated evidence of the charye of rape was brought intc
shavp focus bearing il hiac the concent.on Ly dicDonalc that she nad
talsely preferred z charge of rape against him s a result of the
LLgnt wiich he said they had. 1¢ was complazned, too, that no
necical evidence vau presenced althpugh i4.E. ©aidé she hac besn
LigGrealliy exaumained, Thougn if.=, denied preferring the charge of
Tepe againsc Mebonalcd; sihe nevertheless scumiicec the GIsPuLE OVar

LiRe Giri who was e frienc., Her evidencs reguirec careful

Fh

SCelcsuy. We are gauvisfied that vhe trial judge warned himssl
Eppuopliately naving regacd te the nature of the evicence ho was
CORBLLEYING LuL We are less than satisfied with his eppliecation
of the guicelinss in assessinyg che eviuance, rFov inStance, o
THe Guostion of the opperiuniiy te recognize Ler assailants. he
failou to taxe luace account the fact thas zhe strect loght dia
nCL shine axracily ~uto the room because Gf the other rocw wihich

is closcr we che stueet auy would block cirect lignt from uhe
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wiich melonald haed apn ac voe time of ciie assauli. Againsi chat
chers was tne cenial of pcponala ana the stacement of Brown chav
CONLIary <o her eVLidencs ne was Wearing only his owi pair of
panis over his bileis znd pot over anothos pers of panits. ilsc

Liie Lannel LD WIloh he treaced the presence of hclonald on ¢ho

F0a¢ wWith .¥.'s chrld seums Paseing stiange., Phis 15 how uo

u he found ner baby
< i ¢ the rocac. He
BEY Vely we out ne Ls taking
Cy Liaxiielc Avenue. EC"g one

Suescicn; why wid ne teke this
Ihnceeseu he Gig fina the Laby on
Tie roaq, why dion’t he takc 1L back
TC ihe complainant. He Gicn’s. He
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"toock it on the road ang whilst he was on
cig reaG¢ ithere the accused, the COn-
plainanc peinted him out.”

£ ACCUEEA an says that when He went
out on the sureet ns was in his pajamas,
CiT pelice says no, ne was not in any
pajemas, lie was in jeans, which is sup-
poxrced oy che complainant, Ee was no:
Agein, what was
@t at che* hour; he
from & dance and that
ve timce he .5

=
ad
in any pajanas at all
Ao coing on tl S 2

TC say twne least; such cogitation fits ill into an assessmenc of
ihe evidence proscnteG. It may be remsried, too, that the
compleinant Gid net suppoit the police that McDonald was Gressca
Lo ojeans. It was pui to her that he had on a pair of blue pyjamas
7RG she saic 1t waz "orher pants.® To our ninas, this does not
Tepresent a calanced consiceration of the evidence. keDonzalé is
weing blemea for pizying the zole of tihe Gooh Samaxritan, againstc
i packgrouna of K.E.'s own cvidence that she ran out end left
—he ehida zlonc taus making way for the child to stray anc be
uhere the appellant Hcponald said he found the child.

although the trial judge dic set ocut on the proper path
LhoGealing wita .Re eviéonce, we found that in the areas which
We nave hignlighted, nig failure wo appiy the principles
properly was such s to ¢ive rise to & verdict which WaSs unresson-
nble and ceuld nol be supported having regard to the evidence,
thig Court, too nunercus to mention,
vreat emphasis has neen placed on the need for ithe approprzata
VaIning in cascs iavelving visual ldentification but it must oe
Lo¥ne an mind chat Lo mention the noeed For caution and thera-
eiter o L2221l in the proper application of the guiding prineciples
will be no less fatal than the failure 4o Yive the warning.

For these Ueascons whe appeals were azilowed 2s previcusly



