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CAREY P. {AG.):

Lo the Civeuln Couri Division of the Gun Court aseld in
Kington on 30zh April 1991 before Rowe C.J. isG.) situing with

& jury, this applicani was convicted of +he murder ok

ral
112

2 applicant who enjovec an infimate relationship with
one Jasmine femmings. believed ther the slain man was having an

affaiy:e with her, for

s
o

ie

drivers and p

hire on the szame route

Road and Spanish Town

< in the parish of St. Catherine. The applicanc up to the time of
T the murder, usec a red Lada motey car owned by Samuel Fosteyr, for

“hat purpose.



-5
on the idib May :950 at aoout 5.0l p.m. the victim ang a
friend Kenneth ztewart beguilea the time oy ariving to several

places, encaing up in an ass alled bullec Wrse in the region of

s
&
[0}

uld Harbour in E£t. Catherine. HoLean, having parked car by a
gate in front of a house, left¢ his friend in the car and went o
Speax LC a young lacdy, Daughterlyn Kelly. %hile zhus engaged

toe can wuich the applicant habivually plied, drove up anc stopped
CUPOSILE L0 MoeLsan's parked car, some 15 feotn &WAY. Sitawart heard
vhe applicant say: “man, wah yu ah do Yais sov"  To whagh Lhas
Losponse of deLean was: “ah mi £ioask yu wha yu an do yah sof
Yhere vag no visual idencification of the applicant. Srewact
sdenvified him by his voice and from the Face of a slight svammey
which he recognized as seing the applicant's. 7That parsci in the

T
Al

Pt

Cay LhLen swwoned kchean who wenk up by the driver's door. AS
dia sc, he was shot ana fell. The Lada tien sped cff,

When has fiiends, Stewarc and Hiss Kelly, went up to him he

Lchrew ohe ignition key to SLewarc peseeching that he be taxen Lo a
Gocror Lecause *'Tumpa’ show him.™  YTuapa’ was the pev-nane oy
wuich the applicant was callea. On cho way Lo che hospiial hs

vepeated thay ‘Tumpa’ Lad shet him and adacs thap he pas going o

“he medical evidence showoa tha! he had a Junsict wound as

the wase of che left side of his nceck which showed powder burng.

“ne bullet (ravelled through the left chest Caviiy, punctusing the

left lung and czited through his back on thne lefc., The meaical
sdence confirmed TLE eye-wilihcass account that the viceoil had been

shiot at close range.,

The applicant, in the usual unsworn statement from the aock,
denzed che charge,

i oour view, the case against the applicant was a powerful
one once the jucy accepted the following faciorss (i} that the car
“riven to the scene >f the crime was one whici a: the material time

would have bec¢n in h.s possession; (%) thai he never returned the



ignition key for that car until he reported for work on i%ch May

whell ne gave an excuss and that thercafter he never returned to

work; (3} the evidence of Mr. Stewars

L identafying the voice ne

4y finallv the uvterance of the

victin made immediately after the shooting zdentafying the appl nt

28 tig murdsrer,

Mr. Daly, Q.C. was DoL unawar

2 0f this formidakle hurdle

anG prudently focussod his attack on alleged deficieoncies in the

suming~up. Hc charged thist ix

relation to svidence of identification

of whe applicant the trial judge failcd co give eithsr a sufficient

WArning or the reasonrs therefor 1n terms reguiled by R, v. Surnpull

LlY76) 3 A1l BE.R. 549, R. v, Vhyl:ie

by the Privy Council in scott v. R,

¢f this contenticn he argued was to

from p. 113 of the summing-up. The

L1978 25 W.1.R. 230 as affirmed
FL58Y) 2 W.L.R. 224, The basis
pe founc in the following extract

zarned Chief Justice (Ag.) was

there giving directions regarding evidence of a statement made by

the slazn man very shorily after he

applicant as his attackor. He cxzpies

T Y

avidaences, Lo Says when
Ui O‘”’i(.. ..Lln.f.u.vu,l.ci -_.i_.J._‘/ -'.l.‘:I e

had been shot, identifiyin

1

g the

seG himself chus:

+Ae prosecuvion has prougni the thicd bit of
He. McLean was on the
i

e nad beghn shet,

sarG Tumps shot nim. The rule in rolaton to

tm‘t u.l“d of thing is t

nis.  LEf courso,
c=it Lo gave evidenco.
P

‘s, bhe man

on s=z.d can’'y pe tasited

IN CroSs-CUHaminalion, and fHiss Thompson romninced

AL
you of . How, yau the

Jury will have to con-

51Cer Lnis: A persol wihe i injured in chose

civcunstanC' JTJ wha Cca

]
ls a nane, woulﬁ Hc nave

uitered *h: WHGL aff' Did
concoct or Giscorit Lhe s
kincg of opgorl.unltyy e

hu have an egbthLu_ y O
Lorvy  Did lie have ihat
r50n wno s certainly on

Lis way to the Gspital considering the prospect

of imminent d@aLnf From
been told by Kelly ne was
I am going to die.' Did

in that space OL time to

the ¢vidence you have

saying, ‘if I die ...
he have an opportunity
concoct a storyy If

you fecl that hc had an oppor;un;txﬂlt,¢s possible
that e maae up the story, he had somemn;ng against
Tumpa, somecning that has troubled him and he is

geing to call Turga S namne,

reliaple, discard it, na
you think ks unreliable,

and you thinxk it is un-
turally. Any evidence which
discard it, But if you

think that there was no oppovtunity te concoct or

distort ind, having regard

this par.iculay case, wh

¢ Lhe corcumstancses of

R eie)
at is said is velizancle.
then you can act on it .~
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“Now, the light in that area. wea
good because we ars told that the lig
wzg some forty feet

€ not very

ot

away from .the Mifi, It

would be a bit nearer Lo whsre i1hie other
car was, Lrom what we have been teld, and
i these icentiiicailion casss onC has to
bz very carciul. ext
WMEly Qaucicus
aigtakaes. s
tha ZCcusSed &
och#x Zor © 1
we are told that el ol
alithough the windows 1t he
front window was half-way down anc that
cLean went zrigot up to the window. Dic
in

L308C CLUCUMSLANCES Lo s8¢ whoever wasg in

X

Fi¥)

he have a chance, a good OLDROIXTURLLY
(4}

T

che car? &And 1f you think that he
good opportunity to sse, whsn he call
name you would have To ask yourscelv
was he mistaken or Gid he on the sgux
“he momenit decide to tell a lie? The

are marters for youry consideration.

Emphasis supplied

it was in the context of this passzg

0
o
&
o
ot

is to b2 seen., There was no eye-wilness eviaence

the slain man's attacker. o witness gave visual

vidsnce in the case. The

®

(3]
ot

11 warning which the
Mr, Dely, 4.C. enjoin, was not in our julgment re

Plainly there was nc wiinag

CERENT was in

Then, if they accopred that

weuld then give i1t such weight as they thought fic

depend on considerations of the likelihood of con

The corxrect approach was adumbrated by Lor

R, V, andrews (1587

had a

ad 2

of
52

]

of the identity of

identificatiocn

25 whOSE CONViIRCing

tness® was the

£a

~\.‘

Cu made; Lhfy
That would

coction Gr Mistaxe
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“Where the trial judge has properly

directed nimseli as to the corrsece

approach tc the evidence and there is

material to entitle hiﬂ To reach the

conclusicons which he did i ]
G

decision s final, in th
will not be interfered w
CL course, having yuled calemenc

adN¢§qxwl the judges wus
=30 szt c=x
ry tha

gaid and Lo Le sure

WEre nol mistaxen in

had besn soid o
them, Furame;p thcy must be satisfzcu
tiat the declarant did not concoctior
ailztort Lo his advanta i tihwe dis~
acvantsge of the accused the statement

s relied on and where there igs material
to raise the issue, that he was not
activated by any malice or illi-will.
Further,; where there are special features
that Lcar on the possibilicy of mistake
then the jury’s attention nmust be invitved
1o those matt rE,"

We would commend the guidelines contained nerein to the attention

statement is not

o
[ !
c
5
5!

of trial judges. The fact that the maker
available for crogs-examination, ths pessibility of éoncotion or
distortion by him, or the existence of malice agarnst the prisoner
were all mentioned by the irial judge. The possibi ity of mistaken
identicy was a live issuc.

in tho instant case however, the learned Chief Justice LAG.

correctly and in our viow ageguately invited the jury's atcention to

that poss.ibility. We have highlighuied in the exiraco wvhere we round
that ae bea fulfilied his duty. . Daly, 0.C. .o the course of his

arguncnts was anvited Lo susggsst what ho thought was appropriate.

He sase thatl it was uecessary £oi the judge o add words to the
effect thac there was thne possibility that an honest withness could

be mistaken and the fact that the witnass was convincing did not
ninimise the possibility of mistake. We have already indicated that
such directions would Lo wholly indppropriate in the circumstances

of the case: indesc, they would be nonscnsical. The directions given,
were admirably clear, corrcet and succoince. Hevhing said in further

claboratien, would have ovoen helptul.



Learned counsel then mounted an ALCACK ©on anoither alleged
deficiency in the cirections. On this occasion, it was the fa:ilure

of the Chier Justice VAG. ) BC WoIn the jury in cerms of Re ¥, Tuinbull

{supra; of the dangers of tuentification by voice. It 15 Lo be
renenberad that cne of the Crown Wilhosses, Kenneth SLBWHEL, who

gnew the applicant Cclosely £ov s0me s.x years, Juentificd nim by his
VOiCe ar IBe materiasl time. The witness testifiod LAt e knew the
applicant’s voice well and it hag a peculiasity,. in that e applicant
stamnered,

it would seem to us that wr, Daly, ¢.C. is much fascinated by

R. v, Turnbull (supra) and cons:éer it more than desirable that the

same warning be issued wherever identification evidence forms the
basis of the prosecution GFSS, no matier that the identification is
not visual identificatiocn of the accused., His final ground related

to a witness' identification Orf the car on the scene of the crir

[
s
£
o
o
1]

being that used by the applicant in plying for hire.
Tne reason for the Warning in identiiication cazes is that
Judicizl experience hasg cemenstraced occurrences of miscarciages of

justice in cases invoiving visual Iidentificarvion evieence. Thus

in Read V. R, 119293 3 W.n.R. TTi at p. 775, Lord Acknes could asseris

@Lch cotegories inclucge the evicence of
ciixlaren w¢0; alchough old encugh to
unuerstand the nature of an ocatn and
thus compestenc to give sworn evideace.
miy yet be zc yoang that their con-~
prehension of even andé of guestions
put to theisor thelr powers of expression,
nay be lmperfect. In sexual cases, the vig-
tims o8Ivhe alleged offences nay have
a variety of motivations, scme of which
may never nave CCCuUrred tO a Jtlyy for
GIving falsw evidencas, an accomplices, -
witii a PUTPOSE Of .8 own Lo serve, such
48 T hope of len.ont PUNLSRRCDT, ney
well wead, winn giving evidencs for tho
Prosecuction, SuGgest that tho catiioty
Or ihe najoerit j oL the blame for the crime
should 1all upon itne accused rather than
VRO Binsolf, Yoo this PosaE b lity may




“again not be apparent to a jury.

accordingly, in such cases where the
inherent unreliability of the witness
might cotherwise escape the jury, the

trial judge has to give the appropriate
warning and explanation of the special
cauticn reguirea when considering that

ype of evidence.®

By that "type cf evidance’

referring to visual iddentif:ication of an accusad person.

sense suggests that the possipility Of mistakes

in the addecrzon pf any direct evidence, in the

of what a viitidoess can parceive with one of his £i

that can hardly be a warvant for laying down tha
warning is mandatory in every sort of situation
of some object gapable of linking an accuscd to
some attribute or feavure of his speech capable

as a participant, forms part of the progecution

. the lezyrned Law Lord was

Common-
and £rroLs erists
sense of evidence

ve sensgs.  But

T & Tuxnbull type
whare igentification
the crime or pexhaps
of idcontifying him

case.

It eeems €O U8 that the same dangers or risks inherent dn

wisual identification ©f an accused do 3ot ex

incluged in Wr. Daly's submissions,

eng to the axeas

That sort of ewigdence depepnds

o the credit of the witness ana can properly be lefit on that fooking

to a jury. This point was discussed by the Englisb Court of Appeal

ia R, v. Brownin (1282 Y& Cr, Bpp. R. i(%. ©There the evidance went

te fhe description of a moter car and, so the argument zan,

relatoed

TO an zaentiilcation i1ssupe, réopwsslpg & warning analogous to that

n;
]
w5
i
O
e}
o
Lt
{t

suggested in X, v. Tugpobull (supra

corxectly racords, ithat:

¥ e & Turnbulil dircecition was T

LI ;bspaca S A motoL

G
car bocauss,

neld as the headnoie

reGguirea

unless

deliberately alterea, perhaps by having
its culouz changed, & cai did not change
shape, colouzr or size, whereas & Liuman

being’s facial expressicn, boaily
anc appearance alvered freguently.
sufficient fox

position
It was

the judge to direct the jury,

as he did in che presentc casc, first, as &c
each witness's opportuniity wo ldwﬁc;ﬁy the

car, scconuly, as to cach wigness'
of different wvypes of cars
o gach wiincess’s recollaection of
seoen rathsr than wrnat information
hava absorbed Tyom elsowhers,®

o

s knowledge

and thirdly, as

what he haad
he might



in his directions, the learncd Chief Justice (Ag.) reminded
the jury of the evidence given by HMr. Stewart which showed the
basis for his opinion and left the matters for their consideration.

Thus at p. 107:

®eo. Hr. Stewart said, ‘I am a mechanic, I
am -a taxi-driver and I know that parti-
cular. car.' It is a matter for you as
to whether you can accept hinm as a
witness of truth on that aspect of his
evidence.”

With respect to the recognition of the applicant's voice,
the learned trial judge reminded them of the basis for recognitiocn.
He pointed to the period both men were ecguainted, the nature of
their relationship?.and the particular specch patiern of the applicant
and the oppcrtunities for sucih knowledge., The learned trial judge

expressed himself in these terms at pp. $5~99:

"Bo, to get back to Mr. Stevart's evidence,
the fzirst thing he tells us is that he Xknew
the accused for a considerable period of
time, which he put at aboui six vears. de
said he was accustomed to sceing the accused
as they drove along plying for hire, and as
they waited at the same taxi-stand, presumably,
in Spanish Town, for passengers. He said there
were times that they were there for as much as
half-an-~hour, each one trying to £ill up, to
et a load, as he called it, before taking ofi,
and therefore he said he was accustomed to
bearing him talk. They spoke together and he
neard hin talk. He said the accused hag a
noticeable peculiarity with his speaking voice,
what he called ‘a little stammerish®, but he
repeated, especially during the course of the
crgss—-examination, over and over again, that he
knew and was avle to recognise the voice of the
accused, and he told you the cpportunities which
he had to gain this knowledge of the accused
man's voice,®

in our view, the trial judge in the extracts we have cited

carried out his duuy of explaining the significance of the factors

H

which should guide them in determining the roliability of the witness!®
evidence on both these points. We think the approach of the trial
judge was entirely correct. He was not therefore in error, as

Mr. Daly, Q.C. has :ought to contend.



Since sentencec was imposed, the Offences Against The Person
{Amendment) Act (the Act")has come into force. There are now two
categories of murder - viz: capital and nen-capical - {see sec, 2
of ¥he Act}. The motiVe for this crime was sezual jealousy but
that fact does not bring it within any of the categories of capital
murder which briefly stated, include the nmurder of a member of the
security forces jsec. % {a} (i}, a correctional cfficer {sec. 2 (a)
{ii);, Jjudicial cfficer while acting in the execution of his Quty
isec. 2 {aj) {(iiij}], a murder in the course of robbery, burglary, or
housebreaking, arson or a sexual offence [sec. 2 (4}, a contract

murder [sec. 2 (e). Section 7(1) of the hct provides:

"7. - (1} sSubject to the provisions of
this section, with effect frcm the date
of commencement of this act the pro-
visions of the principal Act as amended
by this Act shall have effect in rela-~
tion to persons whe at that date are
under sentence of dcath for murder as
1f this Act were in force at the time
when the murder was committed and the
provisions of this sectiocn shall have
effect without prejudice to any appeal
which at tharv date, may be pénaing in
respect of those persons or any right
of those persons to appeal.”

In the event, we substituted a vercict of guilty of non- . . ..

capital murder ang imposed a sentence of impriscnment for life.

By virtue of sec. 3(A){2) of the act we further directed that the
applicant should serve a periocd of ten years before becoming eligible
for parole. We took the view that such z period should bring home

to the applicant that the taking of a human life which results in a
conviction for murder, albeit non-capital, remains a very seriocus
crime indeed. The direction with regard to the period t= be served
before eligibility for parole is not by any means a guarantee that

he might not remair M prison for life.



Accordingly, the application for leave to appeal conviction
was refused and pursuant to sec. 7 of the Act a conviction for non-
capital murder was substituted. We have already stated the sentence

imposed and the period tO be served prior to eligibility for parole.



