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CARBERRY J.A.

The appel lants were tried between 3rd December, 1986 and 9th
December, 1986 in the Home Circuit Court, Kingston, for the murder of
Herman Millwood between the 25th and 26th May, 1983, in the parish of
St. Thomas. They were tried before Walker J., and & commen jury, found
guilty and sentenced to death.

After hearing arguments on their applications for leave to
appeal we treated the applications as the hearing of the appeais. We
allowed the appeals. The convictions for murder were quashed and the
sentences set aside, and verdicts of acquittal were directed T9 be entered.

This was in fact a re-trial: the two accused had been tfried on
the same charge before the St. Thomas circuit held in Morant Bay in March

of 1984, The jury had failed to agree and a re-trial had been ordered.

'Oddiyenough That first trial had been conducted before Walker J., and on

the commencement of this re-trial before the Home Circuit Court counsel
representing the two appellants earnestly prayed that Walker J., send the
matter to be fried before another judge in view of his earlier connection
with the case in presiding over fﬁe first trial. Counsel before Walker J.,

supported their request by referring to R. v. Quinn & R v, Bloom (1962)

2 Q.B. 245. |In that case the appellants who were propriefors of clubs
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_whuch provnded for pafrons whaf are cailed‘

n prosecufed for keeptrg a drsorderiy house, ?s;feﬁyufﬂf

"'_”,had pressded ef +he hearlng of ?he re-Trlai, and :n argumenf before The

-'_Thrs case.: f***-'

!n one such case. The Jury had dusagreed and a re-*r;a! hed beenff]

Vordered by The Chairmar of +he uounfv of London Sess;ons lhe Chairman

_Cour+ of\ApDeai :+ was sugges?ed Tha. ?h:s was undesarabie and +ha+ he _ff;es,{fafjf:ﬁ

_;shouid have senf ?he re~+rtal +o be heard by one of h;s depuftes '“in The:g;;jfit ﬁ
efCourT of Crtm;na! Appeal Ashworfh J., pres:d;ng, expressed fhe vnew +ha+}ff;21 ff7' b
'_;f wou!d have been be+?er if fhe re—frna! had Taken p!ace before one of Ly
_The depu+y chalrmen bu? observed +ha+ no such requesf bad been made a?
'The re—friaf before fh chalrman, and The maffer was ieff a+ iarge szs_}fQVZI
'-far as we: can sse ?here was no |n+en+10n fo !ay down any rule &f {aw To
.'lnfhe effecT fhaT +he rudge who pres:ded af an aborfed frlai was thereby
disquallfled ‘*om preszdlng a+ any subsequenT re~+riai I+ may be deS|r*ei's_j *w-f
' able,:1f :T can bc arranged w1+h0u+ :nconvenaence To have a dlfferen+ and
" -fresh mind. pres:d:ng at the re-friaf bu? z+ :s easy fo see’ Tha+ carcum~i&;e-:f"'
a'sTances may make *h:s 1mposs:bie or, dfff;sulf, ff may be desxrsb!e To have.- Ef_~”'
'$he case comp!efed before The cnrcurf ends fnSTead of posfpon:ng :T.s,:.\ss.z
"sjw;fnesses may be difflculf ;o secure on anofher occas:on and 1T may be
"unfaar To The accused +o be remand d :n cus ody for yef = fur+her peraod
.subJecf Fo.: fnn sfraun of a cap;%a! charge hangeng over h;m Though fhis

'-complatnf was ralsed iny Ground 1 of fhe Supp!emenfary orounds of Appea!.fs? ;;. 5

1ewas noT prcssed and 1? rs nof necessary +o say any more abcu+ :f save %o
o observe %haT +here may be persons lt! mznded enough To Thnnk Thaf when +he
:3Jadge sns:s?s on prestdtng over +he re—frlal he means NO; good To ?he |
'3:sﬂaccused There WLre o#her andrmore subsfan?iai grounds of appeai buT ;n

._order To apDrecuaTc %hem if :s necessary +o say somefhtng abouf The fac+s of_g*fiv

strip-tease” shows, had been =




3'

i+ was in many respects an odd case. The evidence, as put

forward by the defence, not without some support from the police wiTtnesses,
suggested that the deceased Herman Mi'liwood, better known as Bobby, was =
a thorn in the flesh of the residents’of a Tittle district called My """
Sinal in “the parish of St. Thomas, ~ Bobby tived in Kingston and commuted
between the district and Kingston, and it was suggested that be visided
the district only 1o use it as aEbase'fbr“carrying'bu+'raids'on"fhe”
livestock and ‘farm products of farmers ‘in the area. In"fact it was
suggested that at the time of his death the police were looking for him-
to assist them' in the course of their investigations, to use a"Tfmé'"
honotred phrase,: Be Tthat as it may; it appeérs that he had allies in the
district, prepared {apart from his family) to afford him shelter,: and one
of them named Roland Campbel! was the principal and practicaliy scle
witness.for: the Crown.

-On-the 26th May, 1983 Bobby's body was discovered in & frack -~
in-the district. He had been hacked-and stoned to deaths The pafholbgisf;'
Dri:Mariappa Ramu; -who conducted: the pest mortem examination ‘on Bobby,
listed mo:less:than ten.injuries to-the body of this man, whom he -
described-as-5 foot -10 -inches in-height, and 150-tbs-weigh?;='The%injurieé=
were not:all ot The same néTure, but some three or four-were-incised
wounds made by & sharp iastrument such as a machete, and two -of these were"
very.serious:.and fatal, one being:-a chop:to the neck'which~cuT-THrough'+hé*
windpipe and jugular vein, and-another fo the front and ouTér aspect of ithe
right:-arm, - and simltar wounds to the head (nose;“leff’cﬁeek, and left o
forehead). Others:of. the injuries appeared-to have been ‘made by stones or:
blunt instruments, and: there-was:subdural bleeding in the ‘skull, ~Some of -
the wounds: would:-have bled-profuse1yﬁ~-Deafh was-nof-inéfan?aneous;'bufz f
would have occurred. in:minutesy ~There was.a Travellihg'bag-wifh-cioTheSvo?‘
deceased resting on the body. - The evidence of Det. :inspector Martin who
investigated the murder was that there was much blood where the body was '~

found. Incidentally, for some reason not apparent the head and upper chest



:---'(I e. The accused Dud!ey Brown)

| re?urned To ?he d|s+r|c+

_areason he hed?

S on:h*m. T

.J“eé::ffh.,f*"

“had been covered WIfh s+ones, ieaVIng The resf.of ?he body exposed To.;_ihf-fi“”
;_nvlew. The !nspecfor foilowed a Treil of biood whach led from fhe body  d
“beck +° The: yard Of ?he pr:nc1pal w:Tness Roiand Campbeif, a bee Farmer
.'r' aged 53 The Tral! seemed +o commence ctose To ?he hu* in: wh;ch he
'-processed hlS ho“ey;”h:1;f,ﬁfhhﬂﬁﬁuf‘ P .

lnspec+or MarTrn made enqulr;es of Campbel buf goT eT ThaT‘Ttme'_.jd-u.ﬁ'

'_('fﬁo saTtsfacTory answers.. Campbefi Toldﬂhmm Thaf he knew no?hlng abouf The
_:emaffer. Some?:me affer he had been iodged |n The pollce ce!!s aT Yallahs
.eand lafer eT Moren+ Bay, Campbeil gave ?he Inspec?or some informaflem, i
'usubsfance +he sfory +ha+ he gave in ev1dence, and on +he bas:s of IT some
fr_-lseverat hours lafer The Inspecfor and h;s parTy refurned To The d|s+r4c+

.'fThey 1n?erv1ewed and deTatned +he appeiien+ Sm:fh._ Accordang +o +he i“agﬁVr:' i

lnspecfor he asked Smtfh whaf parf he piayed |n The kllfanq of Herman

o gM:Iiwood and Sm:Th replled

P e R
’Hy- "Lockye ne ‘sir, (?he deceased was) a boy come
“frofi ¥own all the while come broke me house L i

- @nd him come back last night fe do The same L
Thing, and e go for h:m.“- ,_L e BT Er S

"'"Asked who was fhe "we“, Sm|+h sasd IT was hiS broTher~:n—Iaw Jack Brown fff,gl. RN

AcTtng on ?h|s informafton The poi.ce par?y wenf +o The home of"h“

1_The accused Brown. However he saw +he par+y approaching and ran away.,

"was no+ de%alned fhen,_buf wes de?eined eerly nex? mornlnd when The poi:ceil

When broughT To Enspec?or %ar+|n he iS aifeged ?o have remarked:: S
S "A me brO‘i'her—:n-Iaw ge.i. 'ne m a 't’hIS'" . /m e

f.:EtTher ?hen or Ia?er he is reporTed +c heve Told Inspecfor Merftn +ha+ Theﬂrif

Wha? Then was The sTcry Campbeli revealed To The po!|ce and WhICh

f;he subsequenfly gave evudence abou?7:'i+ was a sfory whlch !nc1denfe[|y
'3secured his release from being e murder suspecT affer five deys spenT in fhemff

-"Moranf Bay Poizce cells. :

'un aw°v The pr°VIOUS even:nc was Thaf he had a IITTte ganJa_;i_::-m




chneeffect Campbellasaid~fha?f80bby had spent the night of the -
24th-at his-yard, sléeping-inthS'ﬂbée-house"«* On the morning. of the = °
25Th:be;-Campbeil had gone down.a: Track-to get water: for: his:household =
use from fhe Yal lahs rIver nearby. On the way he had passed CJevelandr--:
ueSmiThvand'Dudley Brown,.:They-were burning:charboa1§' Smifh.had asked’
~him if -he had seen Bobby. =He=had:replied-(un?rufhfuidyi-no;-*Smi?hrhad =
accused Bobby of breaklngl(lnfo) his-house-several times and of - r
f’+hrea+cn|ng o ‘burn.it down, and-added that he was coming- for h1m-¢onigh?i
The-tnfergnce yaS'Thaj Smith knew~Bobby-had-been'a*~campbeli's-yard-ﬂas+ﬁ'
nigbfbibbd,was-Thredténing_To comequb?bim.trThe-appelianTJBrown~waS-
preseb?:”bu1.Took;ndﬁparf'in~The conyenééfion. Campbel i returhed: home with
his wafer and Th:s lnformaflon, bufcddlyenough he ‘seems- to-have made no-
effort fo f[nd Bobby -and warn him of this threat, -He says-he did hotithen
Know where Bobby .was. .‘Bobby had.siept there The.prgviods'nigbf and had
e o, R o .ud_ e e o ":.

Campbbll a!legps thet he wenf fo bed a+ abou+ 8, OO p m. and y
Thaf 1afer +haf nlghT hIS fafher woke h;m up and Told him someThlng. éb:ﬁ
wenT ou? 1nfo The yard but saw nofhlng. Affor he wenT ?o h|s aafe he saﬁ
SmiTh and Brown comzng up The rcmﬁ or Trpck | BoTh had machefes. "SmtTh
sald Tha? They had k!lted Bobby". He asked where Bobby was, Smlfh repi;ed
down fhe road, and asked dld Campbe!l wan+ fo see hlm.. Campbeli sa|d yes.
Smith Then Turned back and he Campbeli foiiowed Smlfh and BrOWn for some
1Iffie dis+ance Tlil They came on +he body of Bobby Iyxng In The track,
Inc;denfaily when quesfioned as ?o ?he “*hef‘who had kilfed Bobby, _
Campbeli made :T ciear +haT SmaTh had sald Tha+ he (Smifh) klIEed Bobby. A
Brown had been presenf Throughouf Thls conversaf:on and encounfer, buT hdd
sald or done nofhtng Campbel! had found Bobby Eylng on his back, wnTh ..

sfones covering hls head and upper chesT



; gpicked up Bobby s Trave!ling bag and clo+hes, (so he had refurned There
= ffhaf nlgh?), and ne ard Brown depar+edf

-~hffop The body by The pofice ne
._:nﬁh,m,_zn effecf when you kniI_The man __;
L ipoilce and everybody come down whaf am ! go;ng To Te11 Them7 He sfafes

'7“fThaT SmiTh rep&;ed "t mus*n’f busuness w:Thn_T

| '~flques+;on ail : have to. +et| +

s Tifgas Campbeii ?es?'

© &t this point:

' 1  fCampbeli‘s evadence was Thaf afTer This _vaewang" of The body SmiTh had

. f'ni"said come, and Thaf many more were Ief? fo go lrke h:m. (This presumably

T'nmeanf fha+ he was say;ng ?ha? suspecTed or ac+ua:7praedzaf Thaeves shouid .jn-f

: L,ali be kilted ;n ifke fashlon)

'ibe.bag and ciofhes were found noo

T morny

‘.u;fBefore<Sm;fh deparfed ThaT rtghf Campbe!i says +ha+ he satd +o

my yard Tomorrow mornlng when %he'lfﬁfgﬂnf;

if anybody ask me any

~s_+ha+ 1 don+ know".-fam

!+ was for Tha+'reason, of follownng +ha+ adv:ce,_+h6+ Campbetf".

nbfsays ?ha? when inspecfor Mar+|n f;rsT quesfloned hlm he said he dndn+ know

o

' 'pr1nc1paliy SmlTh for .Brow" ”:s:mereiy presen+ sald nofhlng and as far

i ed dtd noTh:n

' may be conven;enf fo !ook aT The defence ver51on of evenT




-Theae afe Fuo® preltm:nary ?h!ngs To nc?e.' Thé=%€é§+”ie that

f;’a ne: ease‘subm155|on was made on behalf ‘of ‘Brown, ane +the® iearned Trlai"
'gudge called n'ithe Crown ‘Colnsal +6° saffsfy i R Brown had B dase
"?o answer. Crown Counse! replled +he dudge reserved hlS dec;5|cn en

"J;This ponn+ overnlghT “and “riext mornzng ruled +hat Brown did have a case

fTo answer.

The second Thing ‘is Thaf +rom a.very early sfage in the casefﬂ;-

-;l_sfarftng wnTh The éross éxamination of Campbeli by “Fhe Gefence, deferce™

.lcounse! had been Trvlng +o- secure the adeSSiOﬂ sn evidence of the

'?.jdeaos:fuon 6f one ‘Lorenzo Lampbel I, ?he father of +he w:fness Campbel |.

St appears ?haf Lorénzs gave a depos:%ion at ?he prellminary examina+ion
_?buf was not: called at the Tst frial (whlch produced “the hung Jury) and
'7Tha* he had since died. I+ wil{ be remembered Tha+ Campbell had ‘stated”

ﬁfha? h|s fafher woke Wim'and that. he Then went” ouT in the yard and had

'.:fvThe encoun+er ‘which  resulted in Smith’ confessnng 6 N Tm the ‘murder of -

'jBobbya'uApparenfiy.some#haanlnefhe*fafher S”deposTTTOnchn?radched
'-'Campbell on ‘somé ‘part: of hig TesTlmony. We do ne+'kneW’eXac%Ty'ﬁbw'bri"'v
what, as we oursalves have fsver seen The depOSITIon. What 18 crear e
'-Thaf +he Trtal ‘judge was aware: of The deaosffion and that he made it

_abundan?ly elear on’ several” occassons %haf on hss Construction of sccflon

'5=“i34 of The Justice of -‘thé Peace: ACT whlch provades for the admtssron in

,a’feVIdence of ‘a'withésses: dep05|+10n where cer%ain conditions are esfabi:shed,.' N '
Vfl & that The witnessis dead or unavailabie to' gave eV|dence “and’ Tha?

_'?he auThenfscuTy of +he deposl*!on (l Je suz%ably W|Tnessed by the Justice

"-of the Peace eTc ) ‘has béen oTherw;se esfabfished and-*haf “+he accused had -

';an opporfunffy for: cross—examlning The deponenT when “the deposition was

.'.?aken. The judge's view was- Thaf only the’ Crown or the prosecu?;on had the

:prnvn!ege of putting in the deposif:on ‘of an zbsent witness,



":lgﬁunder The bed fcr shelTer.- SM!Th bawled ou? for murder,_

e“?fheard The voace of Dudfey Brown, hus brofher-:n—!aw (Smi+_ff~ei:?':;

-'e_faf?erneon by Inspecfor Mar?an. A+ ThaT sTage he became aware of %he dea?h

"jJ __ for b!ood They have never




= _9.:- o
Sﬁifh desCribes”CampbeIIgag'an "enemy" and ‘that Campbel |
.dis?iked;him-becauseihe;had;oncexinterﬁéhed in a=matter where Campbell
_fﬁad]s+o!eﬁ,a;donkeyféﬁdlsoid5&?~Toﬁand+hergman;iangzhe;Smi*h*had*helped.~-
=;g#h@_QWnecdheCOyer;if.;;Smi#h.admi%féd%#ﬁa+ﬁifjhadwnofJoCcurredeofhﬂm e
L?Q?Téiﬂffhe-policeLTheaéfory-ThéTfCEMPbel! had told him invthLCGlfs;f
MDudley Brown +he sacond appellanT made an “unsworn: sfafemenf:.
fhomlthe»dock in. generai he supporfed Smlfh's story: of |n+erveﬂ|rg
'-when SmITh’s house was. be:ng aTTacked- of chasxng the aTTackers, but: noff
cafchlng Them.ﬁ Gf reTurﬂing to the sceneiand betng: shown by SmtTh how:his
~ house -had been sfoned coHe knew no+h:ng of the murderiof Bobby.
| A: a qeneral commenf SR wouid possibiy be: dtfftcul+ to: Judge which
"WaSu*he;mOhe uniLKQLV,BTOﬁy;.+ha?_of-Campbeilfsayvngf#haf_smlfh:haducomew+o
| ;himéahd:#OId”himzhe;ﬁad_ki}léngobByﬁéhd~showing-himafhé=body,ﬁ0ri+ha+-of*-
| Smi+h¥$ayiﬁ9-fhatg@ampgefi'Had;éonfeésedLfcfhavthgdgoné'goafiéfeatéﬁg?wi$h
d‘;Bdbpy:and{hayjﬁgzbeen_ghasedfby.?he_goaffowner;*who by .inference had -
“caught and Kilisd Bobby. . '

y;ﬁThenefwaswhokevércanaimpor#ah# differencefgthefpo!Ice;héd:ja%;:

L

“-;be¢{evedwgampbe{1 +rougn There was no supporting evidence againstSmith;
'-*no»b%dédsfainedipldfhesﬁor;mache#e,efc;, Inthe situation that exusfed
quqﬁse}ﬁ%oﬁ_Thefapdédjaancdmplajhs~Jnzgroundj4:frrw-~v~“mwf
'___ﬁTha+iThe-Ieafned'friéjﬁjudgegerredt}n,{awLin-
_ failing to warn The jury of the dangers of . _
--acting.on Themuncorroborated “evidence -ofithe o - L i
- “witness Roland Campbell, either on the basis
“hat -on the:evidence there was evidencefrom . ©iid 0
. which the jury might irnfer that he was an
. ..accompliceor on the:basis that: he was ar oot e
' Uw;fness who ‘had an inTeresf ?o serve."
We Thiﬂk ThaT +he compla1n+ :s we[i founded Bofh man were
'.suspecT The poi|ce had flrs+ arres+ed Campbe!l and ;T IS ciear ThaT To
save hlmseif he came ouT wlTh +hls s+ory. The Jury shoutd have been warnedi

'-?o view hec evndence' wiTh ‘some’ reserve and cauTton, ne such warnlng was

'“7Ug:ven, and read:ng The summtng-up as a whoie :+ seems ciear Thaf +he learned':

'-'Triai Judge acceafed Campbe!t as a wsTness of TruTh and 50 adVIsed The Jury
' repeafedly. R | | -

Failure +o po;n+ ouT Tha+ +here was no corrobora+|on of Campbeli'

cevidénce 'and +hat he at least had en inlercct to serve were serious nondirections .



IT 1s clear ThaT The whoie of +he Crcwn s case res+ed on fhe
.'ev:dence of Campbell, ?hough Thera was aileged +c be some supporT from
aallnspecfor Marfln‘s accounf as +o wha+ +he accusad hac Told him on besng

.:de?alned

7-gwau!d affec+ The crednbiltTV o. Campbe!l’s ev;dence and perhaps go ;'"“":'”

:7fffur?her and es+abl1sh 3 discrepancy.l They cla!med To have found such a
o _weapon in The depos:flon of Campbe!l‘s fafher.” Wa do ncT know whaf rn”gflf}-f-“

- '_fac? would have been revealed had lf been adm:ffed ln evndenca, bu+ we 31ﬁ:;J '

..I,_..musf assume *ha_r ;1— woutd have had ‘l'he effecT c{aimed for‘ 1‘1‘ Ciaarly_z":’:-’_'_‘_'; g
faifhe Judge rufed Tha? under S@CTIOH 34 of Tha Jusfice of The Peace ACf:;igfa":3 '
."fhe defénce cannoT pu+ ina depos;flcn of an absenf w:fness, ?haf +h;siifc-f' 0

'.':15 only open TO fhe Crown._ ThD reievanf porT:cws of sec?son 34 read Thus. :-af,c_

ana :f upon The Trlai cf The person SG accused
'ﬂ~,as f:rsf aforesaid;, |+‘shdi| be proved. by the -
o oath or aff:rmafncn of any credible witress G
Ciiskhat enyperson whose' Hepos:?:on shali have
. been taken as aforesaid is dead, cr so il as
" rot fo be able to Traveimoc.csm” sept from
- this island oris not of competent undarsfand-
Sl e e iaing oo give s evidence by ‘reason-ofhis being
i S SRS ;,fV;'j-f_'fnsane, and it also it bw proved that such -
Lo Caoemitamanlo o deposition was tazken in the presence of Fhe
S perscnso accused ‘and that he; or his counsel - P
Siior solicitor. had 2 full: opporfunsfy of crogg~ ';j“ S
examining the witness, then, if such’ deposr?non o
“ooplrportito be signed by the: Jus?lce by or
- before whom the sams purpor?s to have been-
e S Yitakenye it shal I belawful Yo' réad such déposition
SO B . @s evidence in such prosecution,. without furfher “} :
it © v proof Thereof, | unless Tt shall be proved that > L
SR - such deposu?;on was not,in fact, signed: by +he - '_.,'
s idustice:s purporT:ng o s:gn The: same: T

B ”Prov;ded Tha; no dapos:flon of & person absenf
0 from the [isiand orinsane shall be read in Bos
. evidence under the powers of This. section, save

ST Cwith the consent of the court before which The '
;;,_-?rlai Takes piace.ﬁg' (emphasrs suppiled)




11.

There .is absolutely:nothing in.the section which limits the
right to-put. in a deposition to the .Crown or prosecution.. The section.
having described the conditions-under which a deposifion may.be.used, says,

"..ie.s 1T shali be tawful to read such
deposition as evidence in such

. ~prosgcution,. without. further proof
thereof ........."

In day To day prac%tce |+ is no+ aT all uncommon for depos:?;ons
to be pu+ in by the' defence usua!ly +h1$ is because They are be:ng ?endered
as ev1dence +ha+ a witness sald somefhlng dlfferenf frow his ev1dence af the
Truai and the dep05|fion is puT in To show +ha+ he sa:d some+h|ng maferlally
dlfferenT on The prevuous occasuon. Whaf I +h|nk upse+ The Judge was +ha+
in Thls case The depOS|T!on was belng pu+ in S|mplrc1fer IT was noT‘?he
deposi?ion of Campbell belng puT in to con?rad;cf hlm buT The depcsuflon
of has fat her being puT in for Tha+ purpose. | E o

| : Adm|T+edly it does noT happen very offen, buf There +s no*’
reason in’ Iaw or commen sense’ why +he defence shcu!d noT be able to . puf in

a depOSiT:on prOV|ded Thaf The sfaTuTory COﬂdITiOﬂS are satisfied. In

R. v, Rachard Sco++ and Dennts walTers S C C A !53 & 154/80 (delivered

17th December, 1982) +he effecf of secf:on 34 of The Jusf;ce of the Peace
ACT was fuliy explored and cxp!alned -anﬁ Themﬂa+ure of The discretion of
the trial Judge in-the varlous”cppcpmsfances was. expialned {t is not
necessary To”fepeaTii;af:Qaé.fhere sé;d” tnjﬁich ag +he Court was nct there
deatxng wlfh The rlchT of The defence +o pu+ in a deposaf:on. But it may .
be usefu! *o 001r+ ou+ thaT-#he dlscrefion of The Judge that is. being
discu55ed fhere is a étscreTion To reJeCT The dep05|?lon on the ground

that its use might be unfafp:f@_}hefécéus@h;_ It Is therefore a liftle
surprising'Thaffjpé”pisprefipn sh¢pTd”hérgfhéfefpeéh'ékercised to reject

a deposition that the defence wanted +o put in. I+ may also be useful to

quote a sentence taken from Scott & Walters at page 55, it reads:

"The section (34) in our judgment makes the
depositions of witnesses who have died or
are too it{ fo travel admissible without
the consent of the judge, whereas his
consent is needed when iT is a case of
the witness being absent from the isliand
or affected by insanity....”



Scon & WEl+ers has SInce been fo!towed and appiled in

-"-‘f-R. v DaH’on Sheppy & Deiroy Jones s C.C.AL 1 & 3/83 de! tvered zsfh'i}._,_'-i}._.;-:__ '

-'4@ Sep?ember 1985

Tnere ns an. sn+eres+rng and comparabie case :n wh:ch fhe;*;f; :f :

Hﬁudefence were ai!owed To puT 1n a +ranscrxp+ of ev:dence gtven af a

'3-fprev10us Trial +he cour+ equaT;ng fhe use cf such a ?ranscrtpf WITh:_;”.'&

.?The use of & deposifton Taken aT prel;m:nary enqu{ry, see

f_.R Va Pefer Barnabas. Ha!i (T973) 1 Afl (1973) 1 Q B 496

. lf was a caso tn whlch fhe defence wan?ed +o puT in The -

“;franscrlpf of a w:?ness who had a;ven _evndbnce af The ear!xer Trlaflﬁ

L buT had-s:nce*d;ed.: They sough+ To prove Thaf'+ha? person was The

'-Treal cu!praf and Thaf hts'evldence and denlals_were evaS|ve._ The ‘I‘rla!"E

-}Judge refused +o allow The ev;dencs._ IT sS'suff;clenT for The presenf

_purpose fo quofe secT;on of The headnofe in The Queens Bench ReporTs.f 

';"Heid ai!ow:ng The appeai ThaT a? commcn
:law the deposifioniof a. witness who had -
= idied beforetrial was: admissibte’in |
- evidence and, “since ‘both a: deposzT|on and
- ?ranscr:p? of ev1dence given.at a *rial-
. recorded the sworn'evidence of a witness “f;'
e gtven in the prcsence of “the defendant = S
_Land ithat evidence had theen subgecf +o cross-_ e
. _exam;naTson, there was no reason in o
iprinciple to- dis*angu1sh 8 depossfeon from &
transcript provided that the - iaffer had been

o iduly euthenticeted -and;  Tn the'exercise of e

" the judges” drscreTron the Transcripf wag .o
T admissibla inavidence. ‘Accordingly the i;'w~:¥”

... judge had wrongty ruled that the Transcrlpf -

-aW'”of R’s ev;dence was :nadmusseble._ E .




Hwil be nofed The: the case shows- Thaf ‘even aT common 1aw,

aparf fror'any sfa+u+ory auThoraTy, The dep05|+:on of 2 wrfness who hao
died was admissibie ineevidence, and seccndly that the d?sere+ion:f6 rejecf
it arose oniy if fhe Judge Though+ “that its recepf;on would be unfair to
The accused

in the evert then weware'orlrhe;View'%ﬁérlrae:abDEitanfs
succeed on grounds 2 and 3 bfw+he.§ﬁbp!emen?éry grounds of appeal, which
read: | B “ |

"2. - That the learned ¥rial judge erred in law
© . in his ruling thet a deposition of a
deceased witness who had given evidence
at the preliminary enquiry can only be
placed before the jury at the trial pursuant
to section 34 of the Justices of the Peace
Jurisdiction Act at the instance of the
. Crown-(see page 104 of the TranscrtpT)

3. In the cirerna+tve To (2) above, tThat The .
oo earned trial judge'erred .in law. in:failing
to exercise his discretion to permit. the
wdeposition . of the deceased withess Lorenza
-Campbelll" to'be read to-the ;jury as part of

- The:case forithe: Defence (see pages 140~
~u14,_o+ the franscrlpr "o

Flnclly some - fhree grounds cf appeal reia?ed parfticutarly to the
appel lant Dudiey Brown.- JT hli] be remembered Tha+ even accepting the
evidence of Campbell BrOWn wasie: 5|Ien+ observer who never spcke and was
never shown To have par+1C|paTed ifi fhe even+s reiaflno to the death of Bobby.
We refer only ?o grounds and 6. They read E

“5. That The iearned Trtai Jnge erred in law
in calling upcn the applicant Dudley Brown
To answer the charges egainst him since,
at the close of the Crown's case no prima
facie case had been made cut against him,

6. That the lfearned trial judge erred in
repeatedly inviting the jury to have regard
to the silence of the applicant Dudiey
Brown.and/or his presence in the company
of the applicant Cleveland Smith as facts
which might give rise to an inference of
his guilt on 2 charge of murder.”



5 We have carefufiy read The Transcrlp? ln Thls case and we : }'}7'”

are of +he view Thaf The cowptalnTs made 1n grounds 5 and 6 are i

'--JusTiftwd There was noT suff;c:enT ev.dchL ?o es?abtlsh common deszgn;};q  7'

'ﬁ."nor enough fo es?ablrsh a case for him To answer..lf"f

In ali ?he c1rcumsfances of Thls case The app!:caflons for 'ir ;jV'“f'1ﬂ

 3eave to appea! are Treafad as fhe hearxng of The apoeais, +he dppeais ofﬁf:”' "':

'bofh appe!lanns are al!owed Thelr convrcTtons are oupshed, and sen?ences -

:se+ asade and we dlrecf Thaf verdlcTs of acouanaI be enfered




