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IN THE COUR_'OF APPEAL -

SUPRE”E COURT. CPlM!NAL APPnAL NO 33/86]_

| BEFORE: - The HOhner;”Jusfiée'Kefr"'J A
| - The Hon. Hr. Justice Carey, d. A _
The Hon; Mr.. Justice White, eE Ay

REGINA -
e

CLOVIS BURTON -

_W B, FfaﬁkSon 0.C., & A B. SfawarT Sfepﬁenson for appltcanT

i 55 Heather- Dawn Hleon for Crown Lo

“2nd & 18th February, 1987 = -

CAREY, J.A.v.

in The St. Thoras CIFCUIT Courf a+ Moran+ Bay on __f
21st March ?986 before Morganﬂ J,, and a Jury, The applacan? was
convicted on an :ndlc+men+ cha.g:nc hlm W|Th woundnng one - bill:am Murphy
with ;nfenf aqd senfenced o pov a ftne of $5 OOO 00 “in defau!f
2 years imprlsonmenf at hard iabour° He now_applaes for:leave-fo
aPPeaI aga:nsf has conv:cfrong: T . | e

' The facfs may be shorfiy s+a+ed'  Sl

The Vtcﬂmy w;lltam Murohyp is a labourer who works on The”Eésfern ;.
Banzana: Es+a+e, a farmlng proper?y |+ua+ed aT W|nches+er in The par;sh |
of ST Thomas. In: ev:dence he Suld Tha? on fhe 101h Sepfember 1985 -'.

at abouf 11: 45 a,m. whlle walksng along 3. road tn The vnﬁiany of The o

e
e




-properfy, erh hIS nephew,.he paused by a sfream To gef a drink

Hh:fe he was 0 engaged,_,e'heard +he v0|ce of The appi:can+ order—-

ing h:m nof To move He was armod waTh a'shofmgun and sfandirg some

22 ?o 3 cha:ns away fromfhumd A fer some'conversa?lon be?ween The S
Murohy heard a shof Wthh cauchf h:m on hus buffocks and Iegs,.

Anofher sho+ was f:r d whlch cauoh?zno one. Hn was Tak n-up'ln-a

car: and ?aken To The poitceZQ?afion"and fhe work—yard of The cs?afe
whcre Tho superv:sor showed a bag ulfh bananas To The crowd whlch had a
ganhercd AT +he pollce sTaflon i+ was re porTed by fhe apylacanf
Yot he had caughf Murphy sfeallng Danaras,_':" |
e The defence accoun+ of Thes evenfs was aITooefher dls—a?Jﬂ
simi(ar; Accordrnd Yo The appilcanf who |5 a ranoer on ho properfy,.

while he ‘Wwas on pa?rol he heard vo*ces |n The banana fxeld On .

aneSTIQBTIOH he saw Murphy and a lad The former had a bag on hts )
fiead and a mache*e in h:s hand,: The app!ncanf demanded To know wha?

the bad confalned and got The repiy ~-“bananas o He ordered Murphy

to puf ?he boc down bu+ ?haf he rerSeH To do because sald be he hadf
been’ work;ng on’ *he proper+y fo, long +|me and no one couid preven+
him’ Taklng bananasn . When The appiicanf flnaify exam:ned The ba he-fd
coh%f?ﬁedifha+'f%’éonfa;ned-bananas. He ade a reoor+ To hIS superV|sor
one Donaldson who issued hrm wnTh a ehof-dun,_ He subsoquerfiy cauohf

up with Murphy Tna shorf—ca: on Tha p*operTy ' He cal!eu To uurphy whO'-
s?opped and puT down The bag wh:rh he had on hrs head As he ransed :
up, he swung around at The appltcanf W|Th ‘the cuﬂassﬂ ubereuoon The H
appl:can+ flred a shoT The dlsTance a+ Wthh The gun was fired af

Murphy was’ noT s?a+edg_ The app!tcanf sald Tnaflwhen he acCosTed uurphy:"

he was 3 yards away These were,zaherefore Two d!ame+rtcally opposed -ﬁ
versions- before The Jury On Tbe Crown s case ?here was no roon for

on The defence ?h:s was a case of seif defence°

self defence f
The ground of appeal wh:ch was altowed fo be ardued before

us, was in The foilowung form




:“Thaf The Eearned Trial Judoe faaied to d:recf Tbe Jury B
~sufficiently or at ali _on The daw relating. fo self
defencé and in parflcular -

(@) that The onus is on the prosecution o show
~thet the retalliatory.act.was not done in - . °
" defence of the perscn of the Appellant using
.o more force:than was necessary;.and.. :

AbY .. .the test to .be applied-as to The reasonablecness
~ of the force must be measured objectively and
~in_this connocflon it was of paramount Importance ..
to alert the jury’s attention as fo whether or not
+he apprehension . of injury fo-himsalf .was- presant
in the AapeiianT s mind.”

Thzs ground was provokad by +he foilOWIng quesf;on puf by Th@ lcarned
Trua! Judge To +re Jury afier Thu verdicT had besn reTurned it

appears at page 21 of The Record

“HER.LADYSHIP: . May |.a%% you one Thing, Mr. Foreman?
- Is it guilty on the basis of excessive
force or guilty on the basis of The -
compiainant's story?

CFOREMAN:  Excessive force.,?

) [f.wéd-subm'fféd b?IMr Frankson Thaf fhu Two accounTs of ...
fho 1nc1denT were :rreconC|leable and accordlngly; exceaStve force
could only app!y |f Thb dufence s%ory was, suosTanTtally accdpfed as .

True._ In The c:rcumsfances The dlrectigps Were{dgficienf_as_pdrfi-i.
.:cular?sed and |nadequa+e.

i We musf now. exam!ne +he d:recflons of The Eearned Trlal
‘Judge 1n Thls regard She begdn bylgiyang:somg general_dirggfiqd§_ﬂ,:

at page_}?:h )

.. ""So.what he is saying; Mr. Foreman and Members of
the Jury, is that he was acting in self-ds fence°
= Now. let me Fell . you what the law is with- fraspect:
to self-defence, |f a person is attacked in cir-
. cumstances .where the person redsonably belisves that-
“his life is in dangor or that he is in danger of
- seriously. bodily Jnjury,. he may use such force ason @ .
reasonable grounds he believes is nscessary to pre~
.venT the attack or. fo stop the attack, orto resist:.
it; and if in using such force he causes grievous.
:bOdIly harm or .injury, or even kills.the assailant he
is not guilty of any offence, even if he &1d it
intentionally.” .



She +hen re!afes her d:rec+|ons To The c;rcums?ances fhe Jury

are belng anITed ?o con51der and says Thls :pg-.w. e”-:”'ﬁﬁ:;~'i*b"

-"”Bu+'”Nﬁ. Fofeman”ahd'Membeks”of'The'JUr?;";n'%his ;
case you have +o decide whether it was reasonably o
‘'nécessary; if it was necessary within reason. YOU'“ﬂf'”
~have: to decide whether it was reasonably necessary
S all the cnrcunsfanres to have usedas much’ force et
-as you- flnd was. uscd because i ¥ you- use more force -_.-'
than you' sholld use;" Than self-defence is ho defence,’
.- self-defence goes. - What this accused man is saying
s Thathe: is five: yards away from the’ complarnanf -
- and you can messure f|ve-yards when you 9 To The Ty
"*rJury~room “and a mache?e is swung at you aven” 1f '
you believe that your [ife is:in danger 1s it Ry
reasonably necessary;’ Mr,;Foreman and Members: of fhe-“j7ff'_'
- dury, at fThat stage. to fire & furearn7 Thatiisa oo o
'“Fmaffer Tha+ you have *o dec:de L e

"=;When they spcak of ussng ‘3¢ much’ force 35 wWas necessary,
o b will give you-an illustration to- make you better
T Understand. . sowebody comes and- ponnfs a +1nger TA”
“your face do you oxpect aman 1o retatiate. w1+h ) knife _
7 andieut the other: person Thaf s what one means when
- one says if excess;ve force s used self-defence is of - o
“iinovavai by CTHat fs a matter enfirety for you ﬂr. Foreman'.T
~-and Members of the Jury,“ e S I

3 There are. TW0.0bSbFQET!0nS we desure fo make af ThlSIpOtnf '
F;rsfly fhe 1earned Trlal Judqe focuses on her 1nferpre*a+|on of fhe'
state anT of +he appllcan+ ThaT aT ?he Tlme he fured he Was 5 yards”..
away. . The ssgnlflcance Dialniy Iles iﬂ The dlsTance and fhe sugg sTron
De;ng made is. +ha+ aT such a grea* d:sTance discharglnc a flrearm
was no+ on; for no reasonable pcrson cou!d reasonably apprehcnd anury"
or aancer +o hiHSbff fo Jus+ify d fence |n Thls manner.. iT was no*
squeSTed by her fhaf 5 yarcs coqid on!y havc been at’ besT an aporoxzm-.
mafjona Cer+a|nly The Judge dld nof say fha? The dlsfance was’ po:nfed-f3
out in. courT $S0- ?haT The Jury cou!d assess for +hemse£ves +he accuracy'-
of +he drs?ance SeCOndlyp fhe remofe anaiogy wlfh a safuafzon where :: 
one person poanfed a: flnger ano anofher refaita?es wifh a knafe was
hardly- comparabie or helpfui :n CIrcumsfances where The par%les as ln_
The lns?anf case,eare bofh armed w|+h IeThai weapons.; HaVIno satd
tThis, 1+ is r:ghf To p01n| ou% +ha+ fhe response of *he foreman of The

Jury makes' |+ abundanTiy ciear, %haT +he Jury mus+ have reJec+ed +he




Crown's case.  'Learned Counse! for the Crown did endeavour o argue’
that This was not an inevitable conclusion:. We think, howsver, that
“ir. Frankson's contention.in that. rcspecT is.plainly. suppertabie on
the facts.. The Crown s case shows The appitcan? as Taklng a2 pot~
shot cf 5 man |nnocenfly slak:ng hls Thars|_a+ 8 c‘l'ream by & road:
self oefence plain!y canno?”arise in ?hose circumsfances
le fhlnk Tha+ The summlngwuo Was. ne:fher adequa?e nor

fair, in Thaf it dld nof Fleﬂrly br|ng ?o +he Jury S mind the
necoss:fy to con5|der (1) +he facT Thaf boTh men were - arm@d with
lethal weapons; and (ii) in Those_circumsiances, The apprehension of
danger @ight requirg the use of force to repel the imminent danger,

A machefe ;sié§ déngekéus[whéfhéf;uséd;és;a swdrd;ér:hurted as 2
spear . fThé_sffuafidnxpréseh%edE%o1ThéiéppficénT-was a-fh€éf unrgpent-
anf; insisting that he had = Fight fo the bansnas he had stolen and
refu%ing either to surrendar himseff'dr the reéuff'd¥”5i§.+hiev&rvx
and pressing ‘an attack. He was ‘not to know whether the swing of the
macheTe was not fo be followed by another swing'or“iTS'being-hurled
at him. -IT is not to be supposed that there was any obtigaticn ¢n
~the part. of the apbiiéanf, lawful ly performing his functions as a
ranger-endeavouring to apprehend a thief, toc.retreat.” The distance
ot 5 yards; even assuming that to be a precise estimation, did not,
we Think, fake the applicant out of The ambit of danger. Although we

are-mindful of.the admonition of Lord Morris in Palmer v. Reginam -

L1971 1AL L ELR: 1077 +that no prescribed words are necessary, never-
theless, we are-of the view that-his cbservations at pace 1088 are
appesite; and we strongly:recommend them to trial judges as a useful

guideline in their-summation whore self defence is an issus: =

“In their Lordships® view the defence of self-defence

s one which can be.and will be readily understcod by .
any jury. It is a afrafohfforward conception. |7t
. Involves nio abstruse . lega! thought. 1t requires.nc set

words by way of ﬁxpiﬂna+|on No formula need be
employed in reference to it. Onlv common sense is.



"needed for its uhdursfandihg.. 1t i's both good law and
_.good sense thzt a man who is aTTacked ‘may defend him-
“self. 11+7is both good “taw and- ‘good “sense that he may
- oodo, but may only do, what is reasunabiy necessary. But .
everything will depend on the particular facfs and '
. circumstances. . .Of these a Jury.can. decide. . It may in:
" some .cases ‘be on[y sensible and clearly p0551bie To +uke
S some stmplg av01d|ng acTion Some attecks. wmey be :_;a-_afh
serious and cﬁngurous Others may ot be. 1f there s
- some relatively minor aTTack iT would not be . common : sense -
do permit some action of retaliztion which was wholly
. ecut of propor?aon 16 the npceSSITies of the :cfuc?lcn
- 1fian attack Ts seriocls so that i+ puts someone in- o
lmediate oer:l +hen 1mned|a+e defensive action may be'
©nécessary. - | The moment s one of crisis for somecne
~in imminent danger he mcy _have fo.avert the. ‘danger by
“some “instant raaction. CTF the'attack is all overand
“nc sort of perli reﬂalns Then The . ﬁmpioymenf of force ..o
”g”may b& by way of ‘rovenge or punzshnen? or by way of -
paying off zn old scorc or may. be. pure aggression. .
U There may no’ ionqur bc'any Tiak with a necessity of
- defence. . Of all These matters the gocd ‘'sense of a . .
Cjury Will be the arbifsr. Thire are ro préscribed words
.. which must be employed in or ﬁdOpTOd in.a. summxnguup,,__,,}
o © AT that is nscded 1s @ clear exposition, in reiation To"
S _ the particular facts of Thb casg,. .of the concepT:on of
‘necessary self-dafenca, 1f +hare has been no -attack
then clearly there will have been no need for defance. -
M there ‘hes been attack so that defence is reasonably
cinecessary: it wil o be recoonised that & persen defeﬂdzng
7 himself canfot weigh 46 s nlce+y The exact measure of °
SR e necessary-defensive acf:ﬂn | foa jury Thought that
Cintaimoment of Tunoxpected: =ngu15h a person-attacked had .
.zf_only “done what he honcstly ‘and instinctively Thought was -
" necessary that would be micst potent evidencs That only
reasonable defensive action had been taken. ‘A~ Jury will
.be toid that.the defencs of. selr-defence; where the evi= .
“dence waked its raising Dosszble, will only faii it the
‘prosecution show beéyond doubt that what the accused dig.s
was not by way of 5&]!"dvf@ﬂ€ﬁo- But The:r Lordsh1p5 .
.. consider in agrcembnf Wwith the approach in De:Freitas v. R.
:"“[19603 2 WER 523 +hﬁ+ if +hc prosecuflon have shown That

J'7'1ssue is uiim:n=+ed from “the cass, lf Tha Jury c9n5|der""
. that an accused acted in self-defence or if the ] Jury.ere.. ..
~lindoubt as to +his then “Tthey waul aCQU|T The defence of -
. self-defence eithor succeeds soas To result in an zcquittal
'”.or :T is d:sproved in UhiCh case as d@fence itis reJeCTed.
'l+ is clear from The ca+a+|on and 1ndeed tf s r:Tu ThaT L
in consudertnc Suif def all Thc csrcumsfances ﬂusT be cons:dcred L
'[T cannof ?hgrefore be fa:r To an|+u Thd Jury To conflne The|r
a++en+'on +o The diSTance separa+|ng Two armed men and .gnore alTogeTher

the. na?urc and char=cfer of The arﬂs Thcy bpar Had ?hc Iury been :"

olerfed 25 we Thlnk ?hey should have fha+ fhss was & facfor that the




accused as a féééonégté"méd;?w55ggﬁfifléd Tc'@obs?déﬁ; the pro-
abilifies_areThéf”fhererd}é+_ﬁighf'hqyéfbéeﬁ'gfhérﬂisgff A+ all
events, this non-direction ch_fhelpafT éff¥he leafﬁed ?Pgéf judgs
amounfed To:afﬁisdfﬁeéficn,_ in our Judgm4n+ ;T bfbeTqu]y deprived
the appiicch of a chance of ccuu:+fc!

W would add aiso that the summing-up was inadequate in
that iT_fai}eﬁ fdﬁbffﬁg’hbme +Q'fhé'jury fﬁa*ﬁaimad qﬁQ is a?Tacked
as in fﬁe cifc@hs%énées'Of_%h?é;6asefwifh:é Jefhé}fﬁééﬁon;icannof be
expected to jgdge fd”a'hic¢%y:Thé exa¢T méasufe of"biéfnqussary
defensive_étfioﬁ;faThis“dTrebfidn was:pfcfoundlyIessenfiaifseeing that
the learned frial“qugefhaq*qzrecfed1+hej3ury_inféffec+”+ne+ self
defénce_was*nétésSary, but the app!icant had gone tco far. She said
this aTrpagé ¥7 which bears repetition:

. .ﬁﬁhéf %hfs:éCCUééd'ﬁéh-fs.sayiné igifﬁa} hér;s %i§;

-yards away from the compiainant. - and you can measure

five yards when you go to the jury-room - and.a:machste

- ds.swung at you, even.if.ycu believe that.your life is

. ingdangery is. it reasonably-necessary, Mri fForeman and

Members of the Jury, . at that stage, to firea fircarm?
That is.a.matter that you.have to decide.” ..

The issue f6r +5éfjury"@aé’%ﬁu$arésTrched:jnté m§hh§f ﬁﬁf;yarranfed
by the circumstances of Theicésé;"
iingfh@F,ﬁThé jurY'haV?hg obVibusj?:f%jeéfedwfh?;CFownfs

case, the account 1ef¥ was That of %bguapp]ican%Q. If hi%féfory was
beljeﬁéa;'as wé% impi};ifhinf}héﬁjfaﬁswe?sibf"fﬁé;gﬂrylfélfhe judge's
enqbi;y %hen 'iT;could oniy”mdan +haf'The'applicah{'hché§+Ty believed
that he was in imminent danger from the attack nade on him by the
intruder armed with 2 machch, awd Tha+ causpd him fo ruacT sc as To
rgpel force by forcb Thc fayfs obgec+:voiv V!bWLd are in has favour;
The ngsulf wou!a be Tha+ the vardlcf cannof be supporfu” by The GV|—
hd nce or vas unr:.asonabhp hav;ng regaro.so .bc evidance. S

In The evenf, we have come To The clear conciusnon Thaf



-'rh\,rv is much mer|T ln The ground of appeal canvassed beforu us by jf
M. Frankson Wb propose To Trcor +he hoarinc of Thu appllca+1on

2% fho hcarrng of the appﬂa! Thm appeai ts atloncd The COﬂVIC“.

Fion qu“sbed and The serfence seT a51du. M dtrecT_ThaTja'yerdlcT 3

and Jngmen? of.acquif+a1-be enfered.




