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D3 L am sucgesting Lo you, Sir, 1o
;pfﬁacb VaSs made te you by him or
nybody else at the side of your
nouse with any van laight on, You
2Xe not speaking the truth?

iU

pj ;.u 't'

I

Yos, & dx truth I spealking. God
. - B ..J.
SNOW EeY & Al truth i talking,

Shi you ParkK your van nermally,
n'e you switch off your lights?

chat?

~

Bwiich off whe light?

W you Park your van nazma‘

Waen Thme mi galane a i bed when mi
COWme CUL &nd gon a ml bod i switch
OLf the ligho,

Loacn’t undsersiand vou at &1l. Wwhen
yor park your vehicle, man, vou don’
switch off your lighusy

Zut thaz night it never switch off,
LT nezver switch off that snicghto,

i ask you, when you park your vehicle
Lormalliy, you don’t switch off your

iigchigy

Hen Cile you ¢oing eena yul bed you

PEIR ST,

A% far ag you are concernec you park
icle when you turnm it off

c o s - - b e
Ded, LB Laay WiiatT

(HLATNess noas head) v

Lhat counsel ana the wictnoss were at odds

arsing. The wiiness seensd Lo be saying that

AUC TR BLOPRLRG te remove thes stone from t

1 gh'tﬁﬂ 3:\‘7

levance

as parking. 7o cthe very ené of the cross-

saintained that he nad neld the appellant ia

the heaalights and that io was the struggle

Forose testiiied that he:
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ITrUCHs DA 1 nis riygnt side and he

ma

WS ARG NAE IaThcr Was eight varas away and thst he

LLRTIBRGELS Lo e

zecognized wo of

SOEW Lhne

for aboutl Len years and Lo was cnadled 1o

11T Was braght anc in 41l he saw

;,‘.
s

remalned Ln Lospaital until the

el o ~ 2] oy e g -
LoLLOWEINngG Tnursuay,

LUEYS,

Cross—-exaninst,; e s5a&.c Lo could noil recall whathey after

PR A T

can*i <
YOou Haow, oo
. Yun noh

Y @ KnOwW
me Kiow
B.o Bnow

Gid not

AN

o [SRtau— s S i mm gy i e o
LETeQlive COUDOrzi HaewLon JOnas,; stats

L CNeC Ay hania Crud

TeCelVad CePorT OL he incidsnt on the vary

. 1

LOC LOCLeoDl, ANVesTigaled Tod TIDort and had warranis

iggued for the arrost of the appellant bub ep to Januvacy 1987,

ad notv locained
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DEYECHE, Sur. Chop
Cebert
3L SLE
tiwe

wiom Ceberc ¥Foroes lsbelled as nis enemy.

CERECLLYILLG D0 Tal GLienca,

0

aila Lhat al zbout mianight on

o e fan = ~
nad beoen

Lher ven to the Mandevills

e

200G UDRET 2T was aiter they

recurned from Meanaeviile zand Cebzri Forbes hac iefv him and

Lhe others at theiy ¢gate taat Forbes raturned and told bhem vost

Lo

rial,

LS, SJuly 3u, 143

ornes threatansd Lo shoot him of Yhe came te dourt and

s
b

11 any evidence on him®  and he reporstes thas thrset at tne
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there was oo proglem between himself and Cebert Forbes. They
""" ternised well, he szid. He agreed that Cebert Forbes raised

catile bul convendes thac that bDUsiness wWas caons on the same

2a1dl, Cebert Forbes has come Lo nenry’'s bar at about 1u:30 and
seen him there and Loey hadt remazinec

Rz, 100, naG gons Lo Cebert Foroes!

That Collie zimpson is his step-son. He

BEXG THAL Prior U0 the cav ha was Leswiiying in Court, he had
lasc seen the sppellant two weeks bofors Lhe incident in
t9¢w. On that occasion he had sean che appallant with

210 YLT Was ¢olnyg te 1owsn where he was Lliving with

PRYsOons mentionsd, ¢ Veoluntsegsaed thalt noe Drother~in-law, one

Delyey {fhe withe
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had +axsn &

Lhe witness®

home ana gaven it to Cebert. He reason was adcvanced fer tnas

)"‘\

cenduct nor Gid he westify that he witnessod this., 1in all fair-
nsss wo o cefaence. this was not aven sugyssted in Cross-—
sramination of Cebert Forbes anc this disclosure of the DooLo=-

Jreph, Ccomaily a5 ii did, seemed TC be Lo RNors than che product

CE thes same 11k was niz evidence that when he

o~ s = uf ot g smpeie T e e e e e - =1 o - =
arrived sc Ceberi Forbes' home con the van ne s

i

w Clevance leaving
the house vowayrds tha gata seying ne pad basen shov,
Mr, Xitcnin®s submission on ground 1, contend ing what ths

LG-Ccass sublission should have bgen uphceld, was based on hisz

evidence was Qiscrediited. & principal
& =

consicderalion in thls regare was the conflice as to whether



Cleovance had come from the kitchen ooy, &3 (Cebert Forbes had
sala, or Irom Lig Dearoom Goor as Clevance testifisd, But trat
Lesue 15 of no moument. (Clevance explainsd Lhat nis bedroon feleioka

pened Nls beurcom Goor
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sad openea the Kitch UC0Y S0 much so that he

when he was

Unucubteuly. the level o intclligence of Cebert Forbes
and nls rmanner of oxpressicn posed difficulties which were

Tecoguized Ly bhe lsarned trial Jucge who seemed somewhat
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0L i1ntelligence ¢f (Clevance

Cs FPorbes was nct accurate
round him o be a witness -
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nafui oE whe fact than
Lserepancies and i have
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rose anc il f's1 discre--
nee o chert
L the ave - the guestion
Gx aticon wnicn is a naterial arsa,
a8 0T Forbes is conczrnsd.  He
: ; in chaiel, chat
o and also the
accusad. He saic
vair at the sige
on the light and
e 2coused at
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what at that
intil thoy weno to tne
o : wouid mean vhat 1if
the van iight L on when the accused

na var light would
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Orai testimony,

vefilcle when he was obliged to steop in

Lodic sser somewhalt wafair Lo the witnoss

confront

This consiuasraiicnh

©G DY such wiitien statement, bub

.ni‘c_.
e writcen scatemeni, which, as we have said
aoes not reilect the wiitness' language and his

An understanding of pis evidence makes it clear

2t reached the spot where he usually parked his

CrUer to g0 and removea

s

i his pach. And, as we have already remarked,

to allow him to be

el

el aces emerge from
judge ard pay great

the single Judge

cilscounted ths evidence as he cthought appropriate in the cirxcum-

une of appeal is completely lacking in meri

and accordingly fazls,
ing gravimen oL the complaint in ground 2 is that the

pregent when Clevance Forbes was sihot but that line of de
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CE courss, Mr.

wies, it 4s true nhatc ths

greer steone oy the fact that counsel did not

fuliy &s he ought to Clavance, that is, ne:

sg hac put te Cebert. The contention of
orbas, was that ne was not

rence

comments wnlch spawnsd this ground of appeal
< , PE

LUU-~idi or the rsecord asz follows:

¢t the alleged circwaztances
e acoussed is allagea teo
seen, kr. Clevance Forbes
he was acle o see him for cwo
accused
ny with Mr, Cebort Forbes
time but Kx. Tlevance Peorbes said
Lhe moon was guito bi igne, bright
2aV. 1 accept that and »nOW¢ng niim
} ars M'art “hat he wouladn't hav
T 1ng 9lur

ﬂ' h

4
p.—
rD
‘J
r-l
L.C‘

O

s.,(-

@]

[
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0 Fh

mjpsen in circumscaﬁc; of mzestllx‘ﬂ
hig father and able o ses his faca,
in that

Cebert Forb

F s,
FEIpec, is supported by Clevancs because
Clevancs saia ne saw his fathor Lhere,
&na whereas the defence is sugoesting to
o Rt §



-

“Lr, Cebert Ferbes that he was not present,
he merely came on afterwards and was told
by Clevance that he had been shot, it
means that Clevance ovidence coosn’t
support that %uqﬂmsLﬁon and cl:arly
Clevence wasn't asksd at all of the fac:t
-aat Dz is the one who told Ceberi that
s Clﬁvance udh bcrn shot So it means

. . = = e

Celbort Forbes saia that he saw the

G man., He held the accused closely
Lor about five minutes. On that evidence
it meeans that thay were nuﬁc1ﬁg chest Lo
cneési, face to face. It is trus that the
Court doesn't accept the evigence in
regpect of the light of the van, but
certarinly, irf in fact Ceberi Forbes!
allagation to have beuen holding Collie
srmpsen, waich I accept, wiiie they were
held up cogether, and he demonstrated,

v
«Q
G
i
(‘) R O I ]
L)‘ ﬁ)

r
jl
"4

1

ailmost cmbracing him to his chest, that
s & pazticular Cl:CdﬁSudECQ evan
stronger than merely leoking a: a person
as arms’ 1engtn; circumstances thac
would have afforded him more vhan an
ample opportunity to have scen the
persen with whom he was wrestl ling and I
Ting 1t a8 a most vival arss of aviaence,

an opporiunity for kim to have seen guite
@811y “he person who was stending in
front of him, who he grappled with, whc
nad the gun whe subsequaentiy fired a sh

- 2]
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e
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in our view, those are legitimatre comments and Cannot provige

The final ground considered was ground 3, which complained

-

.- -Lhe& loarned trial judge was so uafair
anc s8¢ unbalanced that it must have
operated Lo tne prejudice of the
appellant.”
Counsel was noet able to present any sSubRlssions in support of

this greound. Refersnce was made Lo the passage quoted (supra},
whichk does nct in any way suppori his contention,

We cannot deprecate, toe soro ngly, the filing of grounds
¢f appeal couched, as this ground is, fovr which there is no
basis and wihich anocuncs ©o no nore thew cqualified vituperation

ci the triel judue.

e
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There being no merit in any of the grounds of appeal,; we
dismissed the appeal, effirmed tne convicticn and sentence which
¥e orderec to COmmance on Uctober 30, 1990,

Before parting with the case, ws would call attention once
more to tne manper in which trial judges are reguired to deal wit
the guestion of visual icencification as this Court summarised in
1ts judgment in £,C.C.A. Hos. 151/83 and 71/89 R. V. Alex S;ggson
and R. v. McRenzie Powell {unreporied) dalivered 5/2/92 in which
Downer, J.A., aelivering the Judgnent of the Court, said at

page Li;

=)

“Rowe, P. alsc ‘made some general remarks on
che lsw'® which if followed by supreme .Court
Jusges, will result in clearsyr gecisions
and fewcy sucecessful appeals. The essence
cf these remarks is that the safest course
for & juGge when giving reascns for his
judgment in the High Couxc Division of the
Gur. Court, 1s ©o warn himself expressly of
the potential uareliacility of identifica-
tion eviGence and to heed nis warning when
he comes to analyse the evidence.®

Then, rinally, after cousidering the decisions in R. V. GCameron

GeCuleh. 77/65 Gelivered on November 36, 1989, and R. v. Carroll

"""'-'—_ﬁ—'_—n—.—,
S.C.C.A. 35/89 delivered June 24, 199y, he had this to say at
page 13:

"The extract from these two cases cimphagiga -
that the trial judge sitting without a Jury

st cemonstrate in language that aces not
reguire LC be construsd that he acted with

the reguisite caution in mind and that he

heeced his own warning. doweaver, no parti-
cular form of words need be usad, What is
necezsgary is that the judge's ming upon

the matter be clearly revealied.v

¥ie are sanguine that this srea of the law which has pioved so

problematic will cease to be so 1f these requirements are heeded,



