
I I /" '.• . \' - f\ \"\..-\ '- '"- • \' V ' <- • ' • < ' 

l 
.J • • ' ~-

,... ..... 
-{l)v l.r 1J:., ~ J ( . - ·~ \ ·.. v..N; v·v.-,, · -~ a..r 1rvv..U. l 

' • ~ I - • . . .. - r · · • .. _'.. • , , ,. \) 

I --A/" r,, . ....... 
' 

.. ~ . ' 
1 
I '-""'- '-- ~ I 

'--

. '·: , ... ' ' "\- . ' ·~· ,..J...-!" ( \0 w!· . ._ ' . ,.,,,J '.. "" '\N•',.r ,.q;~ Q \ ·'l h;\' .,t_ •. c• ~0 ('t'w/.- 'L 
1 l r~_ !lt l '.i\· -r-~ c.;:i ·. ! t,>f:., : ''. _,..\;·"'-· r. (.C' ,· , L.r .. \{.\" '('.ceq~ Q ~ l~ 2 ~v-· .. ;: ·' . p~/'f\U rl ,-J1· ~,:!· -:i ·v- .r.!" r 
x 1 /') · "" r ~ ..r 11... '" t- - r.:;-..;. ;• v ~ '·"'' t • . ' '" uw IUI, .} ! (, ~ ' ' ':~ .. ~,~ fl· ' ' . ,. ~ ~-"• "-'· ~ ~ "-'" ; .. ' 

0 .ej'; < • • 'tJ, · !. ·\L.h • f, 

..,) \.)! ~ !1 

~ . j, ( I . ..-1 ' I l ..t . I ' (., .. , < fl ~I· ' . . . ~ \J ( \ ' I \_., c;. "U-</vr..<-·:l~ 0..V-.l> rY :)t ....... .... v4'!C Q..;>l'v\/·'I ',,(! <"( f• •· ... n\ rLL· .f1(1."•-1-J e..cj, 
' ' ,.\' } \t. ·. 

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA (_9... ·' (r \· '.- ; '. \~(c .. · "}v"' \;>0- ; ---- --- ------ -- - ~ 

IN THE FULL COURT 

SUIT NO. M. 151/93 

BEFORE: THE HONOURA!LE MR. JUSTICE ZACCA, 
THE HONOURABLE MR. JUSTICE PATTERSON 
THE HONOURABLE MR. JUSTICE HARRISON, 

REGINA 

vs. 

COMMISSIONER OF CORRECTIONS 

and 

THE DIRECTOR OF PUBLIC PROSECUTIONS 

EXP.ARTE PRINCE ANTHONY EDWARDS 

Ian Bamau.y, Enos Grant & George Soutar for applicant 

ClIIEF JUSTICE 
J. 
J. 

Lloyd Hibbert, Senior Deputy Director of Public Prosecutions for Director of 
Public' Prosecutions 

Laxton Robinson, Asst. Attorney General fer Commissioner of Corr~ctionnl 
Sorvices 

llaard: 26th, 27th, 28th January i1'/1f 

Banison 3. 

In thoso proceedings, the applicant Prince .Anthony Edwards a Ja11111ican 

'QC1tional, seek& a writ of habeas corpus to issue for his rolea$C from custody 

whcro ho is held prior to being extradit~d to answer charges on rut indictment 

proforred against him in the District Court in Dallas, Texas, in ~he United 

States of ~rica.. Ho was ordered to b~ so held in custody on th~ 29th day 

of October, 1993 by Hor Hon. Miss ~. BughGs, Resident Magistrnta for the 

pGrisb of St • .Andrew at the conclusion of a hearing in accordanc~ with the 

provisions of the Extradition Act, 1991. 

The applicant was indicted in the U~S. District Court cf the Northern 

District of Texas on twenty eight counts as a result of a hearing by the 

GrCltld Jury and as a consequence a warrant was issued on the 14th day of December 

1989 by the said Court for bis arrest. Affidavits of wituGsses Gifford Roy 

Plummer, Chamcka Childs and Peter Lloyd Atkinson, each sworn to before a 

notary public, on the 21st, 16th and 26th day of April, 1993, resp0ctivcly, 

submitted along with other documents, reveal that between April 1988 and 

July 1989, the applicant was involv~d in transporting cocaine or:.d cocaine base 
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from New York 'lo Dallas, T~xas, wharD H wils distributed, pacJ.wgql at.d sold by 

dealers 1n "ere.ck" houses and the muni~b £rum such &ales re\.ULl.•(.d .:c .. the applicant, 

The said wi;;:nr;;sses, at tho time e:ach gave; the• statement wcrr.: a1:·1·vi11g scnt<?nc<?s 

for otf~41c:;:s l '<:llatcd to drug. The applicant rcturni;o to Jomn:t.ca, pt·obc:ibly 

in D~cembcr 1989. H~ was oti:'c;stod oL. tht.. lat ciuy of M<.irch 1993, vr: C:~ whilst in 

custody ur:r1:;.;&t~,d er. a provisional wl.l:n·o;,. L,'. <'lc.tt;?d the 12th duy of M!n:ch 1993 

issued by tht.:. Ri:.sidc:nt Mogistrrit~ fol th;;. put.i.sh d St. Andr,::w u1J(k:1 the 

Extru.ditiC'·n .Aci: for the Cif fences of~ 

(a) C<•nspiracy tc pve.,:,~~ss with int~nt t..:i di.:;-;:r:ihuic cocaine: 

(b) aidirig nnd oba•. i:it,g \:ravel in int:crs,.,".lt: ~-' C('Iill..r.·rcc for 

the purp<isg c:.f C.:.1::;-.::L'ibutirig cirug proc1.f·· :d:., ,:i:1J; 

(c) aidir.g und <:b~,,; ;.L·~g the possession wid1 in':t~nt to 

distribu't<.: c•.:c;Jir•;,:. 

On th~ 2nd day of June 1993 tht.? Min:i.st.~~r c-f Nutionul Security ;;me; Just.ice 

issued his (>Idi.;;i: u11dcr tho said Ac• .. t·.:.• tho. snid R<:sid1;;11t Mr.gi.is ~ Ht\..: •it.o issu~ 

ycur W<ltt•.a>t fc.1· tile apprchc:nsior. of ~uch fugitive n Th~ Rt &lO~i.'.I ~fogit::trt.itc ... 
thor.. cond.ucY.:Cl\ th<! hearing ir:to th·~ n;a~i:.cr. 

Ixl his affidavit. filad in "'upper<.: of this appl1cuci1... ·•,, \.i _ ; .:ipplicunt 

&tutcd. 11;·1 :.:: .t· £-.lie:., thut in 1S89 he w;ls r. club op~rDtcr ir.: , .O.lld viuit.ad Taxas, 

buL wu& • .• 1'.V(,>! "in a.ny trouble tht:!r'!'~'; a ,t.c lie raturno:?d tc J.:m:~.i.cc:;. ;:..; . 1989; 

C;.hat on thr.: f:l&:6't day of March 1993 pchct;; officl'.!rs came to h:i.5 hmu.:.: » took him 

in Lo custooy ut tho Central Polict'! S&..ui. :tor~ anci tolci him that. thu.rt.~ was o w"rrant 

issurJd ir1 TcJcas foi- him, which wurru::·t he fil'st sow in court; di.c~t :i.~ was said 

in ccurl: trws.: h~ was wanted for aidir:g and nbctti11g <md conoph:ucy '" possai:;s 

coco.i11<:; 1.hat.: t:h:;:; statements c.n oath of Clwmckn Childs, Gifford Plunnor nnd 

Peter Lluy<l .A''kii..sou in support of tht~ 1:•<>id cho.rgas are fuls•1, i'!..• t.hut ha 

t1£Ad never buC;r1 iuvolved in any such actlvitcs thare. 

The grounds on which the uppl1c<tnt seeks to be rcl~as~d .; .. u.-~~ , thnt tbl;! 

for~igu wc.u:umt was issuad as Q co1'S~qui;;;r.c" of <tn indictmant which wns not 

supported by any evidence nt t:he tim~. th;;_i., th~ indicl:m(!nt wns luk unrl therefore: 

the said wu1rnn-c was a nullity; the R~-: ~;a,~n ~ 1".iDgistrat-;l C?rr<:'r~·oucly assumad 

that nny i:.uch avid~nce existed thc1.~ ~ <.:me cor;s<.?qucn~ly b(!r wuJ:.:r :• . 1 . ... r:;sued uncier 

s~ction 9 was unlawful and in c::.ny ev~i.t tnaxa wus no valid au•::.hn•.i i y cf the 
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Minister to proceed; that the said statcm~nts on oath of Childs, Plummer and '. 

Atkinson were not authenticated as required by section 14 of the Extradition 

· Act and therefore there was no evidence before the Resident Magistrate; that 

the extradition treaty between JalDD.ica and the United States of America was 

I 
> ever ratified in accordance with Jamaican law and theref orc was never a part of 

the municipal law; that certain counts of the indictment, namely, counts 11, 12, 

', 

r . 

14, 15, 21, and 22, concerned with travelling in interstate commcrc~ to distribute 

the proc~cds of an unlawful activity, wer~ not offences known to Jamaican law 

and ther~f ore no order should hava be~n made in rcsP,ect of them; that he 

should not have been ordered to be extradited on count 1 •. relating to conspiracy, 

because it was not an extraditable offence in 1989; and tHis court should 

exercise its discretion and hold that habeas corpus should issu~ because the 

said statements wcro uncorroborated statements of accomplices and applying the 

provisions of section 11 (3) (b) or (c) of the Act, it would be unjust and or 
I 

oppressive to extradite the applicant. 

Mr. Rrunsay for the applicant arguod that the statements of Childs, 

Plummer and Atkinson, were given in 1993, w~re not available when the indictment 

was filed on the 13th dny of December, 1989 , therefore the forGign warrant 

issued for the arrest of the applicant is a nullity, because the Resident 

MD.gistrate could not assume that th~r~ was evidence before the grand jury to 

support its issue - he rcli1.:d on Rcgil.u vs. Director of Prisons Gt al., ex parte, 

David MorC1.lly (1975) 14 JLR 1; that the Residcmt Mugistratcp undor the 

provisions of section 10 (5) of the Act, could therefore examin~ the action of 

tho tfd.nister and say that his order for tha issue of a warrant, under section 

9 was as a consequence baseless and u nullity. The provisonal warrant was 

issued by th~ Resident Magistrate on th~ 12th day of March 1993, th~ applicant 

had bean arr~sted on the 1st day of March 1993, and the order was given by the 

Minister on the 2nd day of June 1993. Thia latter order he stated was invalid, 

because the Minister had no authority to order the issue of another warrant, it 

was a procQdural error, no valid authoriLy to proce~d had bean issu~d as required 

by section 9 of the Act. The Resident Magistrate therefore had no jurisdiction. 

He submitt~d furtber t11atthe affidavit of John P. Lydick, reciting the facts and 

the law satisfied the requirements of section 8 (2), but tho certification by 

l ~ 
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Mary Warlow, D~puty Directer, Office of Intern~tional Affair~, U.S. D~partment 

of Justice, of tho said indictment, warrnnt and statements on oath of Childs, 

Plummer ar:&d AtlciDson, was not an authentication "by a judge, magis\:rate or 

office of the Court •••• or an officrJr cf th'.l diploIDatic or cousulai:- service 

of that Stato •••• " and therefore th~ said statem~nts were inac!missiblc - he 

cited in supporc Regina vs. Governor of Brix.ton Prison, Ex parta Otchere (1963) 

C.L.R. 43 and Regina vs. Governor of Brixton Prison, Ex parte Lennon (1963) 

C.L.R. 41. 

He continued, that tho treaty signed between Jmiw.ica and the United 

States of America was subject to ratification, Art. 19 of the said trQaty. 

It was ratified by U.S.A. by its Presidcut, Ronald Reagan on 17th August 1984 

with the advice and consent of the Senat~. The ratification sought to be dono 

by the Government of Jamaica with tho signing by Carl Rattray. Minister of 

Justice on 31st May 1991 was ineffective because there was no prior ratification 

by P~rliament; section 4 (3) of the Act which makes the published list by the 

Minister conclusive evidence that a particular is in force b~tween 

Jamaica and a foreign State, is only op~LDtive if th~ treaty was properly 

ratified prcvicusly. li~ conceded thac th(: crcuty was binding intcrm1tio11ally 

but was not ratified to be absorbed into the municipal law of Jalt!Zlica and so 

bind its subjects. 

He argued further, that councs 11, 12, 14, 15, 21 ana 22 of the 

indictment related co intcrstnta travel, and for tha purpose of distzibuting 

the proc~eds of an unlawful activity, arc offences in themselves which were 

unknown to Jat!Ulican law and thercf orc the Resident Magistrata should not 

have ruad~ any crder in respect of these counts; that the off~ncc of conspiracy 

was not an extraditable offence in 1989, when the indictment was filed, but 

first became sc in 1991, and so, it should not be construed retroactively 

against th~ applicant. He concluded that the evidence contained in the 

statements of Childs, Plummer and Atkinson was uncorroborated evidence of 

accomplic~s nnd therefore inadmissible; therefore for that reason ano because 

of the l~ngth of time since the offences were allegedly c~mm.itted aud because 

th~ accusations were not made in good faith, this Court should exercise its 
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discretion under section 11 of the Act and hold that, in all 'ho circumstances, 

it would b~ unjust und or opprassiva to cxtrudit~ him. 

Mro Robinson urgucd that in ord~r to succeed the upplicant had to 

show thv:i: the Rasident Mugistrate: had no juri&diction to DUlk> th{t e;rdcr that 

she did, that any dafect in tha f~raign warrunt, a doc\im~nt v~rifying tho fact 

that the upplicant is accused in u fcr~ign jurisdiction, is !r.rcl~vant; the 

issue of the provisionul warrant even if unlawful, is mer~ly tachnica1 and 

once tha Minister issues his order co procacd und~r soctior. 9, the Resident 

Magistriu.{: may commanca the hearing OLd hos no power under ,.~ctio1, 10 (5) 

to look bat.ind the said order; tb.ut the: documant, contamplc:.t~d by 

s~ction 14 of tba Act incorporota& all the attachments in th~ bundle and it 

is suf fici~n~ly authenticated by the certificate under th~ hand and seal of 

the S~cru~ary of State who is hc~d of th~ diplomatic servic~; thut the treaty 

was ra.tifi•..;d os ptovidad by tht'.! Vienna Cl1nvcmtici:l u[i.d in c.,mfoii.iity wi1.h 

articl~ 19 uf the treaty by ~xchungc cf instrument nnd the Extroaition Act 

baing m1 (l.xprC::ssior1 of Pnrliwncnt, the Order in Council by rhr,! Minister 

issued under sectiun 4 (1) is suffici•::!ut tu bring the traaty ir!tn t1perntion 

in municipal luw. Ha cited, in suppcrt Ruginc.i vs. Govcr110r of Pi;.r.tonville 

PrisotJ., Ex partc Sotirindis [1975] A.C. l, Regina vs. Qovernor cf Brixton 

Prison [1911] 2 K.B. 82, Regina vs. Ganz [1882] 46 L.T •. 592. BogiJla "1s. Weil 

[1882] 9 Q.B.D., 701, Regina vs. G-;vorncr of Pcmtonville Pr1sr .... n Ex parte 
\¥/"t /' 

Osman [1990] 1 All ER 999, and R~gi~u vs. Wilson [2~77] 3 Q.B.Do~ 42. 

Mr. Hibbert arguad that counts 11 to 23 cf the indictm~r.t ~ncomposs 

the act 1..f trav<llling interstate wi~h int<:nt tc· distribute thr: pr0cacds C1f ond 

with intent tc promote, monagc and c~rry on o business uccivity, 1.a. the 

acquisiticn, pcsscasicn and distribution of cocaine n11d thurc.:aft:: t parformiug 

nets tc distribute the proceeds of aud acts tc promote mum.1ga !Ind carry on the 

pcssessicn and distribution of cc:c11iri~:. These are e:f f cnc~s knc.W1.! to the 

Jaooicnn luw, i.e. dealing and possi.lSS1lf' of cocaine, and c1 ·nsr:qui;mtly nrc 

offences known to both states and thc::rc:fc·rc extraditable. Ha concluded that 

there is nc basis f0r the argumonc. tlu4t it would be urajust unci oppressive tu 

cxtradit~. He relied on Regina vs. Dix (1902) 18 T.L.R. 231. 
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lri these procc<:dings this Cc.urt needs to dctarmina whC!th~~r or nc.t the 

Resident MJgistrate, when she order that the applicant be d~taincd and to await 

his cxtraditiun, validly exercised her pcwcrs under the Extrncliticn Act, 1991. 

(
11Tha Act") 

Tho Act is a domestic Act c f •.he Jamaican Parlimr;mt d~sigu~d to give 

cffact tc.' any cxtrudition treaty nw.dr. with u furcign Stth.e er l'A Ccmmonwcnlth 

country. 

Evory Jamaican nutionul is, as l.l ccuscqucmc~, subj ,..,C\.'. -tu the: Act 

ar.d ics !lffects. 

Scci..icn 4(1) cf i:ha Act provirl~ c: 

11Whcra any cxtraditi1_n l.r1,;;;..lty has b!lcn mudr.:. wi d 1 uny 
foreign State, wh..:tnc.r b'-forc or L\ftcr the cn:un.~r..c1~
mant cf thit:i Acl.., r;hc :Minister may, by urdcr p ckclc.LH! 
thc.t cha prcvisfons uf this Act sh£1ll apply 1r! r-:. sp~ct 
of such foraign State, subject to such exct;:pt' i (..•t<S, 
ndaptions C'r modificv.tiom; , as the Minister, huving 
due rcgnrd to the L:·.rms cf such t r~a ty, may doi;-.m 
axpcdicmt tu specify ii:1 th(.:: urder fur the purposoo 
of implamcnting such tonns. 11 

SrJCticn 6, provi4ee: 

"Subject tc: the provis!:.:ms of this Act, n pi,;re;c~1 
found iu Jamaica wh1.: is accus~<l of nn cxtraditi:-.11 
Lffanca in any .:.pprovc<.i. Sctote or who is allr?gi:;.c; c. 
be unlawfully at loLg~ Dftc r conviction of sucb 
an of fancc in any such ~tato; may be arrested and 
returned to that Stei.t .:, as providc:d by this Act. ii 

Th~ Act is tharaforc of cc.mprchcmdvc opplicnticn <lr'.d is ~f fcctive 

to bind Jamc:;.ican nationals. Parliomcnt» as it saw fit, prcvidcd fer the 

oxtaneien cf the opcratir·n of thc. Act. 

Sacticn 4 (3) r~ads, 

"The Ydnister lll£1Y fz:~:m. Limt.! to time, by orrk~r, 
compil-:! and publish ii:i the Gnzcttc· c. list of 
f oraign States with which extradition trcati~s 
,.r agreement& binding '-11 Jamaica urc in f orcc; 
and, without prejudice tc any othar form of pt:cc f 
c f the exister1co of such ti treaty or agreamC!n~ ~ 
such a list shall» in uny proccadings, be 
conclusiv~ cvidanca that un cxtraditicn treaty 
(.r agreement is in f::.rcc. b·~twcan Jo.maicD i!nd 
each foreign Stet~ r-.um~o in the list." 

Ar: r.:xtradition ttt.?<ity was cntc:rc;c1 int0 bctwaan Jamaica £ma the United 

Statas cf Amcric<i, by the signing c f th<.: said documant on the 14th day ef June 

1983, by tho! them l'dnistar of Nntl.cmll Security and Justice or1 bt"!hnlf of the 
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Governmen~ of Jamaica and by the Ambaesaoor of the United Stn ~~s of America -

an executive act. 

Article 19 of the said treaty provides, 

"This Treaty shall b~ subject to ratificatfon; 
the instruments of r~tif ic~tion shall bo 
exchanged at Washingcon as soon as possiblo. 11 

Article 11 of tho Vienna ConvC..!t. tion on the Law of Tri..~ci•J-S • recites 

tho means by which parti<:s may b~ bour;d by ;;: trt.:!aty, 

11The: consent of a St&f. ~'. to be bound by a treucy may 
bo expressed by a sigmi.ture, exchange of instrurucnte 
constituting a crea~y, ratification, accopt~r.~c. 
approval or accassion~ er by any other moans if t>c 
agreed." 

The instrument of rlitificatior.., consented to by th'! S~t.o. t.G ~ was signed 

by the Presid~nt of the Unit~d S~atcs on th~ 17th day of Augus~ 1984. Tho 

Minist~r of Justice on behalf of th~ .. Gov«r~mcnt of Jamaica s :i.gnt~d its instrument 

on th~ 31st day of May 1991. Th~ c~ch!l.Pgc of instrum~nts was ~ffcctod on tho 

7th day of June 1991, on behalf of th~ suid Governments as r.~quil:· r;d by Article 

19 of the troaty and in accordance:: with the Vienna Convanticn. Mr. RmnsGy for 

the applicant couccdcd that tha trcc.ty was ratifiad, int~r.1 .. ;... t i.t1r.c.lly. 

Cr: the 11th day of Juna 1991, l.t. th!'? ax!!rciso of hi.:i powr.:~r s under 

Section 4 (1) of tha Act, tht? M:l.niH,!r of Justice issued th'-': EX('.:radition 

(Forr;ign 51.:at~s) Order, 1991, publish:,;,d in th<: Jamaica Gazu :1:c Supplt:mont, 

Proclamc.ticne, Rulos and Ragula tions dCJ. tcd tho 27th day of Ju11c 1991. The 

said Ord~r read, iut~r alia, 

11Tha provisions of tt:. ~~ Act. shall apply in r ' ;Cp(:;C\: 
of the foreign State f;pc:.cif it.:!d in tho Schedule tK~ii.no. 

Schedule 

The Uu:i.tr.~d Statos of Amcric.n ~ · • 0 0 •• 

Th·:;. use of tho Otdar in Council is an effective mctbod \:.,; bring a 

trc1.-:.t.y iuto operation in domestic l <:\W D.s it affects one's l'lrit ~.oullls, without 

furthc.>t r~ccurso to Parliament or f·mploying a full rt.!cit<.Ll of i:h':! tr~aty in 

the stut:uc;:.; - vidc Rr..:ginu v. Wili:.on [1877] 3 Q.B.D. 42. 

Cons~quontly thi& Court ffodu tlult the snid traLJ.ty Wi>~. dfcctivaly 
I 

ratifi~d anQ valid and binding on all J~maican nAtionals. 
', 

The applicant was in custody hCJ.ving bean arrested on u provisional 

warrant dated the 12th day of March 1993, issuc:d by lht.:! R{!sidcr:t Iv.iagistrata 

I 
I 

I 

for th~ parish of St. Andrew in the ~x~rcisa of her powers und~~ section 9 (1) (b) 
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Tb~ Resident MClgistratc thcreaf tcr has a duty to det~I'!!lin~ that the 

offence or off enccs relating to the person requested is an Clttradictable of fence 

and that the evidence, tendered then at the hearing, 

"would be sufficient to warrant his trial for 
that off cncc if the of fence had been conunittcd 
in Jamaica ••• 11 section 10 (5) (a). 

If both findings arc in the affirmative, the person accused should be committed 

to await his ~xtradition under the Acto Contraiy to the argument of counsel 

for the applicant, I am of the opinion that section 10 (5) of th~ Act, is procedural 

only, anc bes~ows no power on the Rttsirlont Magistrate to reopen and examine the 

validity of ~.he executive act of the Minister who grnntcd his p•Jrraission for 

the holding of tha said proceedings. 

In this regard the complnint of ·chc applicant that the foreign warrant 

is invalid, and the said committal procc~dings flowing therefrom were as a consequence 

invalid, is without force. The Resident Magistrate, is required to act 

11 
•••• after hearing any evidence tcndcr~d in 

support of the request for the extradition 
of that person or on behalf of that person 

II ....... 
She is not pc~ittcd to act rctroa~tivcly. The evidence she was empowered to 

hear was that which was then before h~r, i.e. the evidence contained in sworn 

affidavits of Chafuuka Childs, Gifford Roy Plummer and Peter Lloyd A~kinson. This 

is the evidence that needs to satisfy th~ statutory raquiremcnts of section 10 (5) 

(a), and on which the applicant will ba subsequently tried. 

In Regina vs. Governor of Brixton Prison [1911] 2 K.B. 82, a complaint 
·--

was mode that the executive act of th~ Rollie Secretary and the request of the 

French Govornmant were defective und th~zefore che ~agistrat~ hnd no jurisdiction 

to issue his warrant under the Extrnclition Act (U.K.). Ridlcy 1 J. o~ic, at 

page 83, 

"Under thosa circumstanccs the quastior. which we have 
to datcrmina is whether we can go behind th~ S~crctory 
of State's order and inquire into tha Datcrinl& upon 
which it was nada. In the case of In re Counhaye 
L.R. 8 Q.B. 410 a similar qucstiou was rois<..d upon 
nn objection that none of the dcpositio•is accom
panying the r~quistion were taken beforr: the judge 
or n:ugistratc who had issued the warrant fox the 
prisoner's arrast •••• Blackburn, J. ~xpr~&s~d an 
opinion that tha cbj~ction was ill founded. 'As to 
the objection' h~ said, 'that the terms of tha 
tr~~ty hove not b~cn cowpilcd wi,h, and ch~ order 
of the Sccr~tary of State ought therefor~ not to have 
been made, I do not think that affects t.h<"~ magistrate 1 s 
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jurisdiction; if the condi~ions of the treaty 
havo not been complied with the Secr~tary of 
State might have refus~d to order a magistrate 
to proceed; but these conditions are not in th~ 
Act to Parliament; and the Secretary of Stat~ 
having made the ordex, und the magistrate having 
actod under it, all we have to do is to look ar 
the Act to see whcthur h~ bud jurisdiction under 
it." 

Ridley, J. held that the oplniou of Blackburn J. was dir.;,ctly in point. 

I also humbly adopt that rc.:asoni:-•g. Where the committal p:LOCf~adings are lawful 

and valid, a technical flaw which occurred in getting tho uccu~~d before the 

Court will not by its~lf entitle h~m to n writ of hobens corpus, see Regino 

vs. Governor of Pentonville Prisor.~ Ex partn Sotiriadis [1975] A.C. 1 • 
......... -------------....,_ _____ ... -------·.-··-

I find that the Rasident K.rJgiE:lltil.tc applied tha con:~;c ·~. t~st, in 

examin..1.r.g t.be evidence before h~r c.:,d committc.d the. applicu11' accordingly. 

S~cticn 14 of tho Act provides, i~ter alia, 

11 (1) In any procei;..dirigs under this Act, including 
proceedings or.. ur- application for ht1.bN1s 
corpus in r cspcc ' of a person in cust~dy 
under this Act --

(a) a docum,~nt, duly authenticated, which 
purpon;s -;.,c set out testimony giveL_ 
on oath in ur.. upprovt"Jd State shal l be;? 
admissibl•.;. us avidenc(! of tho matl:f:t5 

stated t b,:-rcin ~ 

(b) 

(c) 

•••••••••• 0 ••••••• 

•••••• ·)••iD•o•o•••• 

(2) A document shall b~ d~cmcd to duly auth~nticatcd 
for the purpc·:.n c,f this section ----

(u) 

(b) 

(c) 

in r.h~ c .. ·.;:,.; c.£ a document whict1 pu1:put LS to 
set out t{:Gtimor.y givi:?n as rafen: r~ cl t·o in 
subs~cdun (1) (a), if the; docum«r:•.: purports 
to be c•~ri:.ific.d by a judgo, D1agiar.:.t•_. <..·l 

officer of ·tho Court i11 or of th~ upprov~d 
Stoc~ in quce.tion or an officer of t\' ~ 

diplomatic or consulnr scrvict.! of th<.,"t State 
to b.;: tile orig:l.nal document cont£Lfoiug er 
recording t.hai; toscimony or a tru·; cc•py of 
that origi1::.c:l document; 

•••••••a•••••••••• 

• • • • • • ••a • • • • • • • • • 

and in :my such such case the document is Ciut.hcnticatcd 
either by the ontb of a witness or by i.:h~ of fic·ial · 
seal of a Minist1.:;r of the approved Stat~ fo. question." 
(emphasis add~d). 

Th'.? ';document" referred ~~ ii·· t-hc section may in fac&: cc,nsist of 

saveral -:lcc\ill1Grits that 11 
••• set out tnc;;. testimony givr.m on o<lth ••• , 11 of thrJ 

scv~ral wi~r.~ssos, In the insta1:~ case the evidonc~ contained in tho affidavits 

of witn~::.si;;i;, Childs, Plun:m~r u.nd .A-...kinsor. cuch sworn to bcfcrc n r.otary public,• is 
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itself u "document •••• authon.Ucated. •• by the oath of a witucss " • • • • i.e. the 

said witn~sses themselves. Furth~rmor~p a bundle of documcnts 9 co~taining 

a certifi~d copy of the indictment fil~ci ug~inst the applicat.tp n certified 

copy of th~ warrant issued for th~ urrC:st of the applicant$ copi~s of the 

re?levani. stDtutas, tha said nffidavHs of Childs, Plummer and Atkinson, and the 

affidavit of John P. Lydick 9 ~n Assistaut United States Attorncyp were certified 

by on(! Yw.ry Ellen Warlow, the Deputy Dircctorp Office of lrt~rnational Affairs, 

Crillll.ual Divi&1on, United StntcG D1Jp:11:tme:nt of Justice. This bundle of 

documau's was tied together with u ~ibbon and seal and all c~rtif iod by tha 

Acting Sacratary of State, Dcpart~~nt cf StatG, United Stat~s of .America, 

with hin c~lcificate ih the?se words~ 

"I certify that th~ c\ccum<:nt nmv~x1;1d is undr~x· th:,.. 
seal of the Dcpartm~nt of Justice of the Unil.~~ 
Stales of America, nnd thnt &uch seal is ontitl~d 
to full faith and crr'dh. ii 

The S~cr~tury of Stut~ signac tho ~aid ccrtificuta and th~ Auth~ntication Officer 

also signod. The Secretary of Stat~ is an offic1Jr of the c:dplom~tic service 

and a "Miaistcr of the approved Si::n~~o 11 His C<!rtificatiou f.lnd s(':al are 

sufficit.m'C cuthentication uf th<~ naocu~r,;.·.:,t 11 to satisfy th{..- statutLt'Y requirements 

of se::ccion 14 of the Act. The dr.1cui.10.,1t WDS accorC.ingly prr.:po1y admitted in 

evitlouc<! by the lcarr:cd Resident mgiL-i. r~t.a. 

Tl11& very qucsticn was CiJHf·i<1.or~ci in habnas corpus p1 ,;cQ.._::clings bcf ore 

t.hc Full Ce;u:c t ir. the cas12 c:•f Ra~1mi VE:.. Clurcnce Duke ncGo.:: .• >.~ (unrc:portad) in 

which ju:i~n&(;;i1t was delivered on i:h(;; l 7 t l- ciuy of Sept:ca.bf!r, 1971. dismissing 

the applicativn for hubaas corpus. 

Rvw~ J. said, at pago 11~ 

•i1n my opinion cha st:?al cvnsisted of thll ribb~'li mw 
the red wafer impr~srdcn &cal and when thas(.· acts 
wcire dona by thf.? S'·cr.:;t.G:(y 1.,f State it was his 
mD.nifost intr.mtiou t.c s'al the sovcrul pages in ~.lch 
bundle. The cartificat;_; cf th~ Secretory of Stat1.: 
is explanntory t?ViLkmc~ ccf the function c1f l:hc,. 
ribbCln and iffipresskn S(o•'ll. l am of the <.:piriicr: 
that each and every pag~ cf tho d0cumcnts •••• w0r~ 
propC!rly authentic£•.t-:.d by tho seal of the U.So 
Dl.lpnrtment of Stat·~ t:.nc fully C!Jtaplied with t:hi~ 
provisions of sectiv;:, 15 r: f the 1870 Extru<lhi•: .. n Act 
(U.K.). 11 

Sc:ction 15 is in similar corms v.s s~ctirr 14 of the Extra.Ciidnn Act 1991. 

Th~ applicant's objectior t.~- his committal on counts 11 9 12, 14, 15, 21 

and 22 vf the indictment is, thuc. thr.?St! cffr.mcos are unknown t · , Jmnaican law. 
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On an i:!xumination of these counts c.11{; w:.1.11 s<?c two distinct ccm.ponants, namely, 

(a) tho intent - tn"ns rea, 11 
• • • • a pen.on •• ~ did 

travel 11, in:.:.,rstntc commerc~ •••••• '1 

(1) "with irit{mt to distribute thr. pr.oc<J~c1s of 
an u1,luwiul activity, to wit: a business 
enterpt·is('. involving the acquisi-::i~n., 
possa&&.1.1..n ar.d distribution 1>f a cm:;.trcllcd 
substauc.:. , nam~ly, cocaine, 11 

und 

(ii) "with ii!tU<•:t:o•promotc, manage 1;.::.tublish, 
carry r r. c.r.c~ fncili tatc the protll-:.;ticn, 
m<mae;e1~.r,. 1~ L ~i.d carrying cm of ;_hr; .::£i:.\.d 

unluwful c:i.ctivity," 

and 

(b) the actus t:t~u& .. ., 

11 
••• and t:h1 .r .:;;v.ft0r did perform and att(:.&:.tpt. to 
perf crm, 

(i) acts t r' c' ; stribut'l proccads nf •~h<.> :.1Ui{~ 

unlawful acr.ivity and 

(ii) acts tc pi:cr;K;tc, manage, carry cp, nra fncilitntc 
the prc.l:H)tir::u, trulnagamcnt and cPrrying on of 
the saict ur.,lc:iwful activity." 

Th.:: subst~:mcc of thcs~J ccum:s P as Mr. Hibbert corr~ctly submitted, is 

that r.•f cr;uliug in cocaine, an c...ffomct.. W(?.11 known to Jamaicm, 1£.w. The unlawful 

activity is the promotion of tha sule of cocaine. Tho disi...:i..lbu:~ ~._cn cf thP. 

proc(!C"•GS i;:; m.c!rely a port of th!'.? uct:i.vi.;:y consequent on th~ p :~ · sst:ssiun, 

pockagingp dispatching fur sale m:1.: c . .Jlli;;;.cting of wouics ~ u u1;r,lir.g in 

cocain~; :it doets not matter if th•.:" r £fr::.t1CC? is knnwn by a c.dff ;;:.rcr•t name or 

is difforCJntly described in the r~sp~ctive States - Rcgir1c:. vs. lhJ~ [1902] 

18 Times Luw Reports, 231. 

Dorlin.g • J. said, at page 23Z: 

"It is not • • • • • • ~ssentivl that the \lffenc.-; 
should be called by the same name in both 
countries." 

Cc..unt 1 of the indictment ull12gce conspiracy in thr..: -1pplic~:mt an<l others 

in th!:? yoar 1988p Tht:! applicant ar.gucs that the Act which come i n tc force 

in 1991, i;hculd not be ccnstrued r;!trc·.uccivcly against him. Hr.waver, section 

21 of ~he Act specificially dcals with this circumstance nna counc~nonces 

its rctr\..accive application. 
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1': r{:!.ds, 

i.21 - '1A fugitivo whosr.:. ~:.xtradition is sought by <'n 
approv~d State:~ c;: from such Stata to Jcn . .:.d.cu 
shall, subj:;c t ;;:o chc provisions cf Uu.s Ac· -, 
be liable tc:- b(; d.:;c.lt with und<?r this Ac·~ 
whcth~r th.;: c..;ff .;,ncr: in r~sp~ct of whici:1 b.r. b<lii 
bc~n accusi;.d .::. ... CvPvic tr.!d was commi r ::.1.r' br.f~1 >: r; 

or uf t-:r th1 • ct:mm1.!ric(:lll~n t of this Ac'-.•: 

Furd.1r .. n;, with regard to the.: c.-:.r!'plaint that thtz (.'vi<lc::.c\ wm~ not 

corroborut;:-:d , I .om of th~ vit;?w thnt th : .. fiaid 11uccomplicn" ~'.d.c!i;..T er. though not 

corrc.bc;r-i.:;:;r. is c:.dtuissiblc llnu rn •.• y b,, DCVtl:. upc,n D.t ts tric:i1~ wi·J tha 

rcqui.si~"' cuu~ion. 

Ii. if. cbscrvccl that the erf fr,r.cc.· ~ w~r~ all~gcd to hav,_.: b:: c.;; conunittcd 

in 1988, (:h::~ Grand Jury hc<lring wut: hr.~lCi anc th(? wc:1rront cf. r->.r' n was signed 

in 1989, ilud the affidavits of thl'..< wiu.i.::: sscs sworn to in 1993. !rt oll the 

circumstar~c·;;s ~ the pcricd of timc.- since th~ allagecl coUlllliss:L.-··~t ~ t the 

offences is not so long, nor doll!::. 1.b.(:.- vccusation uguir~&t th'~ .:..pplicant 

qunlify as "r,ct made in good fuitl::.'i, 1.c impel this Court : r.. fo.:•ld thu.t it 

wculc! 11br;: ur-just or opprcssiva tc <;x>-r<;ci:f.tcir the applicant::i .. ~v c'--'i.tcmpl::ited 

by 5~CLi~u 11 (3) of the Act. 

Fer- .:h" rcusons stut(:d abov~- 'd;.:' application for th~~ :Lciuk i.;f the 
/ 

writ of hub;:.cis corpus should b~ t ·G- fus1;•c. 
; 

/ 

Zucca, C.J. 

I r.grf-.~. 

Patte1:scr· J. 

I ~gr!.:.c. 

Zucca C.J. 
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