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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA 

IN MISCELLANEOUS 

SUIT NO. 13 OF 1994 

BEFORE: THE HON. MRo JUSTICE CHESTER ORR 
THE HON. MR. JUSTICE THEOBALDS 
THE HON. MR. JUSTICE KARL HARRISON 

IN THE MATTER OF THE CUSTOMS ACT 

AND IN THE MATTER OF SEARCH WARRANTS 
issued under Section 203 of the 
Customs Act. 

AND IN THE MATTER OF the seizure and 
detention of documents and papers of 
the Applicants. 

Regina v. Conunissioner of customs and Excise, Exparte Real Farms 
Limited, David Chin and David Incorporated Limited. 

4t Mr. Ian Ramsay and Mrs. Jacqueline Samauels-Brown for Applicants. 

e 

Mr. Lackston Robinson instructed by Director of State Proceedings 
for Respondent. 

HEARD~ July 15 , 16 and December 12, 1996 

CHESTER ORR Jo 

I have read the judgments of Theobalds and Harrison JJ and 

.ag.r.ee that the motion should be dismissed for the reason so fully 

set out in the judgment of Harrison Jo 

I also agree that there is no justification for retaining any 

goods or documents not requi.red in the prosecution of the criminal 

charge hereino 

THEOBALDS Jo 

I have read the judgment of my brother, Karl Harrison. I agree 

with the reasoning and the decision arrived at, but would wish to 

add a few brief comments of my own. I confess to having been 

initially attracted by the argument put forward by learned counsel 

for the applicant on the question of the illegality and invalidity 

of the search warrants upon which the customs officers purported to 

act. Section 203 of the Customs Act under which the search warrants 
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were issued seems to put that contention beyond argument. But that 

matter is for adjudication in another forum. No doubt, if documents 

are proven to have been wrongly taken and goods improperly withheld 

that will itself be the subject of an award of damages at the appro­

priate time. 

What is before this Court is an application for Judicial review. 

This application is supported by an affidavit of one David Chin who 

depones on his own behalf as well as in his capacity as Managing 

Director of the other two applicants. This affidavit along with the 

affidavits of Robert Farr, Redwerse Johnson and Monica McKenzie 

comprised the totality of the evidence which this Court has to con­

sider. It cannot be said that on this evidence the applicant has 

made full and complete disclosure to the Court. Learned counsel for 

the respondent basedon the authority ot R v. The General Commissioners 

for the Purpose of the Income tax Acts for the District of Kensington 

Exp. Princess Edmond De Polignac (1917) K.B. 446 might with every 

justification have taken the point in limine that this Court ought 

without further discussion onthe merits to refuse to grant the 

application. 

Indeed the outspoken words of Viscount Reading C.J. at P. 495 

of the Exp. Princess Edmond De Polignac case (supra) are so relevant 

to this case as to merit direct quotation for the future guidance 

of counsel on both sides~ 

"Where an ex parte application has 

been made to this Court for a rule 

or other process, if the Court comes 

to the conclusion that the affidavit 

in support of the application was not 

candid and did not fairly state the 

facts, but stated them in such a way 

as to mislead the Court as to the 

true facts, the Court ought, for its 

own protection and to prevent an abuse 

of its process, to refuse to proceed 

any further with the merits. This is 
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a power inherent in the Court, but 

one which should only be used in 

cases which bring conviction to the 

mind of the Court that it has been 

deceivedo Be._fore coming to this 

conclusion a careful examination will 

be made of the facts as they are and 

as they have been stated in the 

applicant's affidavit, and everything 

will be heard that can be urged to 

influence the view of the Court when 

it reads the affidavit and knows the 

true facts. But if the result of this 

examination and hearing is to leave no 

doubt that the Court has been deceivedu 

then it will refuse to hear anything 
further from the applicant in a proceed­

ing which has only been set in motion 

by means of a misleading affidaviton 

The underlinings are mineo 

This case presents an even more unacceptable state of affairs 

than the Expo Princess Edmund De Polignac case aboveo At least 

the Princess sought to correct by way of a ·second affidavit a 

situation which learned counsel for the applicant in this case 

referred to emphemistically as a "mistake" on the part of David Chin. 

Mr. Chin has not up to now sought to correct "his mistakeu 11 even 

though he is the only party competent to do so. Without even refer-

ring to the affidavits in reply by the respondents that 0 mistake" 

is apparent on the fact of it. It is well known that nearly every 

citizen of this country who travels abroad returns with some 

article(s) either by way of gift or purchase. This per se would not 
him or her 

classify/as an importer within themeaning of Mr. Chin's affidavit. 

But when you order and pay for vegetable oil to the extent as 

indicated on the affidavit(s) then it could only be false to state 

that you are not involved in the importation of goods. The motion 
to the Respondent 

ought to be dismissed with costs/to be agreed or taxed. 

Inspite of this order it is my considered opinion that there 

,.,. 
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can be no juotification for retaining any goods or docwnents/being 

used for the prosecution of the criminal charge herein. 

Karl Harrison J. 

Application 

This is an application by Real Farms Limited, David Incorp-

orated Limited., and David Chin for judicial review. 

The Notice of Motion is brought by leave granted by l!idwards J. 

on the 24th day of March, 1994 and the applicants are seeking the 

following reliefs: 

Facts 

"An Order of Certiorari to remove into 

this Honourable Court and quash Search 

warrants issued under Section 203 of 

the customs Act and executed in reGpGct 

of premises situate at 1 Oval Road and 

27 Tewfix Drive aforesaid on the 15th 

day of February, 1994 and/or an Order 

of Mandamus directed to the Conunissioner 

of Customs and Excise to release the 

docwnents and papers detained and seized 

under the colour of the said Search 

Warrants." 

The facts on which this application is based arc briefly 

summarised as follows: 

David Chin is the managing director of the first and third 

applicants and has his office at 1 Oval Road, Kingston 5. Ile has 

deponed that tha first applicant carries on business in all kinds 

of farming and is engaged in agricultural research. 'rhe third 

applicant carries on the business of merchants and distributors at 

27 Tewfix Drive. 

The applicants claim that on or about the 15th day of FeLruary, 

1994, officers from the Conunissioner of Customs and Excise Department 

went to the second applicant 0 s home at 27 Tewfix Drive, Kingston 20 
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and later ·:.o ~-:ci.-.~ business offices at. 1 Oval Road, and <:~ .~ t{ ~:· ··t. <::!ti 

searches t,-1.hei:ec?on a numl,:,e:i:- of documents and papers belon'.J'fng i:o 

him as well as docurr1ents and papers of the first and th.i.::-d 

ap?licants ~ere Reized. 

The seconC. applicant further def1001:::!b that by letter:, d'.~t~=!d 15th 

and 18th Febrnal·y, 1994 i· Mr. Ian RC'.:.:~:Jil}' l Attorney-at-·Law :i:or th~ 

applicants had ~equest...=cl copios oi: 1:he search warrant ... . .1nd .i.r..foY.:ma-

tion suppox·'.;ins: them:· but the r0spond.ent had failed to .::upp 1..~: Lim 

with copie::J. 

The applicants conb:md that none of the docum.-.;nts and pd:x.::r~ 

seized relatec. t:o the importation of any good;:; or to any uncu:--. t.omed 

good.s ~ that ·there was wrongful seizure and/or det.::nticr.. of the 

<.rarious dociur:en·cs 3.nd papers which have c.:.used them gr8at :;~inancial 

lol:ls and has crippled their business r..ctivities. 

Grounds 

The g?:"c:·u · · ~ cis upon which the reliefs were sought are r:ct on.t as 

follows~ 

1. ILLEG11.LI'I'Y 

(l\) The respondent and/or hi3 ·::>fficers misdirected ti1omselves 

in th~ follo~ing manner~ 

i.J_) They Miuinterprei:.ed the Cu:stom Act, in p'-l:i::ticular 
SGction 2030 

lii/ They er either of thE'.:rn interpr.ated the dL:;c:ration 
coniarred by the Cu.Jtoms Act as being u :-1!.Gc.i:cr2d 
and/or ab;:;olute. 

{B) Th(;: s~arch warr..mts ar0 illegal and invalid a11d tlit.:= 

entry and oec:.rch of ·'.:hi:) Fo_pplic.;ants • premises and the : ;:~i:.::uru 

of docUJ.-n,:mt;; and oth·~.7-' items thGn::?in were illegal. (Hy A.r1.ten d ~· 

ment gr.1nt~d) 

2 • IRRZ\.TIO::lAI0 ITY' 

No .reasonable authoI. i t7 would have adoptt~d !..:uch a cou:;:sc 

of c:ondur;t. 

The i:'.pplicants conclude: thf..!2:~..!iOr(;; that~ 



6 

"The Respondent and/or his said officers acted 
unreasonably and defeated the legitimat~ 
expectations of the Applicants in that: 

Search Warrants 

lo They have no evidence ot any mis­
representation 111a<.1e and/or fraud 
committed by or on behalf of any 
of the Applicant~ in the importa­
tion or clearing of the goods or 
of any uncustomed goods or docwuent.s 
relating ther'(;!to bE:ing on any 
premises of any of the applicants; 
accordingly the Respondent must 
have taken irrelevant factors into 
consideration in applying for the 
said search war£ants and in 
detaining the s&id document and 
papers1 

2o They have acted and are acting 
ultra vires the Customs Act and 
unconstitutionally; 

3o They failed to give the Applicants 
any rational explanation for their 
action$ and/or to provide the 
copies of the said search warrants 
and/or information-·to base the 
said search war.rants and/or the 
details of or the basis for the 
detention and seizure of the said 
documents and/or paperso 

4o They acted arbitrarily and/or 
capriciously and/er vindictively 
in detaining and seizin9 the said 
documents and/or paperso" 

Section 203 of the Customs Act under which the search warrants 

were issued states as follows ~ 

11 If any officer shall have reasonable cause to 
suspect that any uncustomed or prohibited 
goods or any books or documents relating to 
uncustomed or prohibited goods arc harbour8d, 
kept or concealed in any house or other place 
in the Island, and it shall be made to appear. 
by information on oath before any Resident 
Magistrate or Justice in the Island, it shall 
be lawful for such Resident Magistrate or 
Justice by special warrant under his hand to 
authorize such officer to enter and search 
such house or other place, by day or by niyhtu 
and to seize and carry away any such uncustomed 
or prohibited goods, or any books or documents 
relating to uncustom.ed or prohibited goods, as 
may be found therein, and it shall be lawful 
for such officer, in t.he case of resistance, to 
break open any door, and to force and remove 
any other impediment or obstruction to such 
entry v search or seizure as aforesaid. 11 
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The warrants which are being sougl1t to be qua3hed and the 

affidavits to support the search are set out hereunder~ 

11 To Robert Farr or any Customs Officer 

WHEREAS the undersignedq one of Her Majesty's Justices 
of the Peace in and for the Parish of ~t. Andrew being 
satisfied upon written information on oath that there 
is good reason to believe that in a certain place to 
wit~ situated at 1 Oval Roadu Sto Andrew has k~pt or 
concealed uncustomed goods on which the duty leviable 
by Law has not been paid or books or documents relating 
thereto. 

THESE ARE THEREFORE, in Her Majesty's name, to authorioe 
and command you., with proper assistance, and by such 
force as rr.ay be necessary by nigld: or by day, to enter 
and go to the said place and to search the same and all 
persons found therein and to seize all such goods, 
documents and other article::; reasonably supposed to hmm 
been used in connection with goods which may ·be found in 
the said place and to take further action in the premises 
as the·Law allows. 

Given under my hand •••• oo••··" 

AFFIDAVIT TO GROUND SEARCH WARRANT 

"The information and complaint ot Robert Farr 
in the Parish of St. A11drQW made on oath 
bafore me the undersigned one of her Majesty• r; 
Justices of tha Peac8 in and for the Parish oi 
st. Andraw this 10th d~y of February, 1994 who 
~3aith that he hath good ri~ason to believe thnt 
in a certain place situated at 1 Oval Roadq St. 
Andrew in the said Parish occupied by person or 
persons unknown and others has kept or concealcrl 
uncustomed goods or documents relating theretou 
contrary to Section 210 of the customs Act. 11 

Submissions 

Mr. Rai.-nsay argued that in examining the provisions of S8ction 

203 of the Customs Act, the War~anta must fulfil three functiono, 

viz: 

1. The requirement to apply to a judicial 
officer gives an opportunity to anothor 
person to check on the n~ed tor the 
warrant. 

2. The warrant allows occupiers of premises 
to satisfy themselver; that officers are 
acting lawfully. 

3. The warrant indicat8s the limit of 
powers of office~o. 

In light of the above, Mr. Ra.~say submitted that the warrants 

were defective and invalid for the following reasons: 
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lo Whereas the Statute required that 
the applicant for the search 
warrant must have reasonable cause 
to suspect, the warrants purported 
to say that it appeared to the 
Justice of the Peace that the Appli­
cant had "~_')d reason to believe." 
This he said was borne out by the 
information on oath of the Applicant 
which also stated that he had "good 
reason to believe.RD 

2. The Warrants speak of the Customs 
Officer having good reason to believe 
that articles relating to uncustomed 
goods are on the pr8rnises whereas 
the statute makes no provision in 
relation to "articles." 

3. The warrants authorised the respondent 
to enter the premises by such force 
as may be necessary 6 whereas the 
statute makes it lawful "in the cc:.se 
of resistance" to break open any door 
~nd to use force and remove any other 
impediment or obstruction to such 
entry. 

4, The warrants authorised the ~carch of 
persons found on the premises whereas 
no such authority was given by the 
statute a 

5. The Warrants authorisGd the custom 
Officer etc. to Rlseize articles 
reasonably supposed to have been used 
in connection with goods which may be 
found in the said place "whereas thic 
Statute pennits seizure of (apart from 
uncustomed or prohibited goods) any 
books or docwnents relating to uncus~ 
tomed or prohibited goods as may b~ 
found thereino 

6. The warrants did not expressly state 
the statutory authority under which 
they wer~ issued. 

It was contended therefore DY Mro Ramsay that the warrants weru 

bad and that the court was bound by the authority of Williams v. The 

Attorney General SCCA 7/94 (Un-reported) delivered on Dcccrru)cr 9, 

1994. He submitted therefore, th.:it certiorari should go to quu.sh 

the warrants. He also referred to and relied upon the following 

cases: 

1. Hope v. Evered (1886) 17 OBD 338. 
2. R v IRC exparte Rossminister Ltd. (1979) 

3 All E.R. 385. 
3. IRC v. Rossminister Ltd. (1980] 1 All E.R.80 

(Bouse of Lords). 
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In relation to the writ of Mandamus Mr D Ramsay sul)";ni tted that 

it would flow in a way, if the wrlt of certioru.ri wa£> gran ··..:E:d. Iie 

submitted t hat u.11 things sei~ea ny t he Responuant or the; /i.gents of 

the responuent t on the basis of or ~n reliance on tht: inv.i.J..icl 5czrch 

warrant and kept by themr amount'..; d. to a trespa:::o on the ~r.1pJ..:.ca11tG ~ 

property. HG further submit tee! that it would b e <:tn unlawful cl12.ti:;mt.ion 

of that property without lawful ';:;x cuse and should be im.\112d:L:.ite: l .'l 

returnad. I~lt.;;!rnatively u he argued t hat for the ranpond1;...;n.t to justify 

datention r) i; ctny of t he applicant;3 r do cument::; they uould h.:nrc to show 

that they need to retain them for th'~ purposo of cvi<l~nc::· iri die 

pending er ii.ninu l case. 

Mr. Robinf:lon contended on the oth8r hand, that it Wfi C only on 

jurisdiction;:i.l grounds that the warrants in the instant t:! .1:.:.c r: ;:: .. n bt..: 

qua8h~d. H-c submitted that tht) RO;JEMinister case (supra~ ckcided 

two issues, viz ~ 

1. ··Jll'heth~r or n:>·i:. the warrant wa::; valiL'. p <:md 1 

2. Whethe r tho rc..:.v81rne ofticers h.:.td ;~xc .2er:r-;d 
pm1ers conf.H _cre l-- upon th~m uncler C'3cti011 
20 of the •i.·a,,~eG Management l~ct in the.t 
they did not h~vo reascnabl8 cnuz2 to 
bclicv1.; th:J.t thG docwnents tho_y sciz,.:::•i mdy 
b~ requirsd for '~vidence in-the case! ·Yi: 
tll.X fraud. 

Furth.;;rmore 8 i:-1r. Robin::;on GU~1mit~.::0d thnt t.he c.pplic <.""J.1.1t ;~; in tht~ 

Rossminister c .;.se wen:; TI\-:'lt ch.:-.tl .t,~ngil19· the jurisdiction of tho 

Magistrate who iDsur...d the wflrral1t 9 x:a. ther /1 they merely b~.mgh·L~ 

i) a declaration th~t the offic~rs WGre not 
Gii.titled to sciz-.: goods and; 

ii} orders for mandamus ar:d. an injunction. 

According to him, the judgu 0 s juricdiction was not ch~ llcnge~ 

in that case. 

He submitted also that despite tho principle of stare dccisis 11 

the Willia.mo cose ( supr.:i) can no·;; ."1.;J1 .. li~:;t the applicant h.ar.:..: i: dLJ all 

it establi:;h.-3r:t ·wr..s that tllc warr.=mt w.--. s not vwlid b8 cauc.c: oi ~ :1ilur~ 

to comply with the provisions of !38'..:! tion 203 of the: Cuf:to.a1.; Zi.:-.:t. 

That case h.:: :J <:d d, was a .motion ior constitutioncll rca:;:0;.; :.: c ivhu.t the 
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applicant sought was a ueclarati~n that the warrants wen~ irffc:l.lid 

and the search was therafor8 ill8gal ond constituted a breach ct 

Constitutional High ts und....:!r Section l~ U i of the Const:i.tution " 

Mr. Robinson submitb.:!d that t i10 ~:ourt in Willi.:ur.s 1 cu.sa w.~1r.,; not 

concerned with t he issue of ultra vires. 

According to 1vir. Robinson 5 if ·the applicn.nts are '3ecJ..:in~; to 

hava the warran~u quashed, the ~U8~tion to ask is, whoso decision 

it was to ii: .. :: uG th2Bt: wu.rrants? HJ. o Robinson urgueu thdt it was 

claar that the W<:J.rrr...nts wsr;;:; issued by .:JUstice of the p.:;.~:.~;:: How::i.rd, 

hence, th._:, :::..pplicants must show that. the person who is !::uccl the 

warrant~ aut~d in exces ~ of his juricdiction. Be furthc~ ~rgu~a 

that neithor the r.:.fJpondcnt nor ·"1ny officer of the Re>TJGnlL C P:cotc ction 

Division lv1d issued the warrantso Hc.i.thcr, :ie sr:.:.id, th.:.: ;,1,plication 

was madti by of:l:icer.s of tl1.:: Rcv-anuc Protection Divicio!1 ·:.n<i it. t.·rns 

the decicion of .;usticc of the 1?.-:;aco Howard to have is~ucd U1c m. 

Consequently.I' if there ~ .. m::.; to b8 ar~.y r;hallcmgu,1 it mu::;t . .:.h.< to th~ 

jurisdict.ion o :i: pow~r of the Justic-~ oi th~ Peace to issue the 

warrant. Purthcrmore 1 he saidu th..;rC' was no complaint that t:hP 

Commissioner of Custom::.; anC: ExcL:;o hi:d acted ilL::gally Qnd ul tr.::i 

vires th;.:: Customs I~ct. neither was there any compl.:lint. upo11 cxumin­

ing the affi~_dvit of DB.vid Chin, that the J·ustico of the :;?c.:i.c0 in 

issuing the w2.rr<n1ts acted unl::!wfully or in exc8sc of his juris·· 

diction. 

In rcsponc,.;:, Mro Rdms.:iy ::rnbmiLtcu thilt it was the e.~ci12ion 

{th8 warr~nt in this c~3~} which ~ust be brought up before the court 

and not th.~ ~,:cison~mo.ker o He further : . .mb:r,.i ttad th<',t the: prop~r 

party ought to bC! the Cormn.i.ssion~--.. r oi Cu::.'t.c,ms as Scci:.iou 203 of. the 

Custoia~ i\ct we.dB him tha prim"" .nov;..::r. II~ was the one hG !JC.id 0 who 

must have :i:.e.:tsor..:..blP suspicion c-.:.n;-1 h.:::: •nust m2ke it .·.i.ppGnr to the 

Justice of Pcc.\CC. l~ccoruing to :L~::" R'1msay 0 the CornmLj::ionc.)r wri.s 

inextricable J..ntertwinul in the proeuring 0f the warran\:. o 

The real issue them, accor-:ting to Hr. Ramsay is wh~ l:hL.·r ·i:.hc 

Justice of the Peace hac1 jurisuiction to issue the <.:1~tr.cant in th0 
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instant case undGr Section 203 of tho Customs Act. HG cuumittcd 

that an identical warrant to the or1c in the inst.:mt c .:-.r;s was held 

to be invalid in the William 9 s cas~ {supra). No Justice of the Peace 

therefore had power to gr~nt an illegal warrant. The que stion there­

fore was whether the Justice of the P0ac~ had jurisdiction to grant 

the warrants. According to Mr. Ramoc:'\.y the statute did not give 

the Justico of the Peace power to issue a warrant to s~~=ch persons 

and seize articles etc., so these powers \E!re ultra vire~ nnd beyond 

the Justic.-:;:' ~ juris!.::.iction. Could t.tlis ill~gall ty therefor-:: move for 

certiorari'.? ff.r. R.:im~ay submitted -C.hnt it could oince the grant of 

the warrar.t W~ts ;::ontrary to the .. :ma.tling la1t1 (See c."l.:2.~ of. !!oCaSaU. v. 

Minister for Civil Service [1985] AoC. 407, pe.ge 407E). 

By W·J.Y of a comment u Hr. Rai.nsay obGerved that the Notice: 0f 

MOtion was filed as fnr b~ck ns the 31ct ~arch, 1994, ~ovii ~he 

respondent felt that the proper party was not before the (,ourtr the 

respondent ought to and should hav~ filod ;;i. summons to ::;trlkc out or 

set aside the icavo which was grant~d. Also, if the point waG chos~n 

to be t;;i.kcn at ti'1c hearing of the. i\'lct.ion, it should h.::.ve b.Jcn t<'.\ken 

in lin.ine L"c.ther than bein<:J taken ed.: this stage of the rn·oc~~(a.Ungs. 

?1r. P.o!:>incon further Jevelop:.::f.. his attack to show why ccI:tior-'lri 

ought to be rcfus~u. First.:i.y, he submitted thci.t even if th(; 0pplir• 

cants were 1~n-titled to 3.n order ot certior.:lri tha Court ~llouldu in 

the circurestancez of this ca[;~; u ('ZGrcise its discretion in not 

e granting thr:: order. Ht: submitted tW-tt the court should do ~~o on the 

basis th.:it th2 applic11ntn bad not ID<!"'~O full disclosure ?.nd nad 

d.emonstrnt<.:!.1 bc..cl ±e.i th. He argued chat thi.: affidavit of David C~'lin 

was very spars~ and s~id very little nnd left a nui~beT- ot g~pc. 

Accordingly ii thu Court hc.d a diocretion to refuse and ought to refuse 

an order for certiorari where the ;<"rpplicant he.s show36. bc :.1 faith 

or suppress€d material fa0ts. 

Secondly 1 he submitted that whcr,') the npplicant hf"!..s ri.n 

alternative o:CGi.11edy the Court should rE:fuse to make ;in or,~.c;r for 

certiorari unless u there were exceptlonal circumstances. h .:= nrgued 
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that a suit had been filed on the 24th ti.ugust, 1994 in the instu.nt 

matter c::.q~in:::;t tha Conunis:Jion8r anu others claiming < .. :i.s.ndgcs for 

misfe.:i.~ance or .:-.busc of power in of ::.'. i c c and du.ma.geo for convcl.:'sion 

and dctinuc . .i'...ccording ly , thl:.! .1pp lie. ~n ts would bt:! c.n ti t l.cd to raise 

the validi t.y n f the warrants .J.nr't if: successful would be ;...;nti Llod to 

damages for r"1ctinue u trespass etc. 

In rG3por.s0 to alt.:rn<:itive remeC.i~s? £-1r. R.-.;.ms.J.y argui:::-::.1 that 

certiorari 'F"l:J ?. prerogative r1::rr..G1-'1.y tu uct quickly to stop or quash 

a wrong and th.:<.t thG quashing of th'2- wu.rrant coul<.1. no·i: be don'"' in 

a civil c a se. ~~uthcrmore ,, he said it wa::; open to the: avp.lic;u.ntz to 

take co-exi.~ting remedies and i i thi:::; t..ourt wen.~ to qu.u:ih th·.> 

warrants it w0uld. bu tJ.n l!dVCtntag<...; to the applicn.ntz ;:.md ...._ 0sc soment 

of 11~a9€.s wou:!.i-J proceed before o. ~;ingle judge. He arguc'.'3. thc:c t the 

only ~ltern~tive to certior~ri wns ctn Rppeal (S~e De Smith 0 s 

'
1Judicial R0\T'iew of l'~d.vninistrat:i.Ve 1~ction," 4th Edll. pag..:; ·125}. He 

submitted thcr:.=fore u that ::\ parson aggrieved was \?nti tied to apply 

for certiorari and .should not h-3.ve t c wait on t-.he .:iction for (1ctm.J.g.::?::i 

(Se.a R.agina v. PatE::?ni:s Appeal Tribwml and Others Ex parte ,J .R. Geigy 

SoAo (1963) 2 Q.B. 728). 

Third:Ly u ~!fr" nobir;son submit·£:::;r~ thc..t the valid.ity er th.-::: 

warrant could be r.:i.ised .:it the criI"iinc1l trial u It woul '.~ b (.: futile 

he: :3 aid, if th<? Court we.i::-e to mc.Jc2 aD crcler becau3e th-:.: gooclt~ had 

been seized and tri~l in the crimina l ~ourt was in progress. If the 

e Court wer.; to qu'lsh the W·"".i.?:'r.1nt r it \JOUld be in effect int.c't'~J-'t'ing 

with the criminal trial" 

Mr. Robin.r;on finally submi ttc::.'l. t.hat the relief of man('lamuE:. w.:is 

not available to the .J.pplica11ts in ·Ll1;;_:f•.c proc..;;edings. He submitted 

that an order could only be made wh..:;re th3rc. was refusal to :-K~rforrn 

::i public <.'~uty and in the instant :uiatter there was no public duty 

which the Conull.ission8r of Customs hfr1 n::fused. 

Findings 

Letm0 say c:t the very outs ·:::"t thfl t I am not in .:igrGemc:nt with 

Mr. Robinson on the issue nf alternative rerneuies. 'i'he lc"'irneJ 
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author of De Smith's "J.udicial Review of Administrative Action 12 has 

expressed the view at Po 426 thC4t ~ 

"The Court ought not to refuse certiorari 
becnusc of alternntive remedies other than 
cppeal unless it is cle~rly satisfied that 
those other remetliea are more appropriate.~ 

Recent cases hew~ snown where cert i ;)ru'k:·i has been gra.nted hec.:J.use 

it is more conv~nient and beneficial (See R v. Patents Appc~l Tribunal 

(supra}. 

It is al~c true to sayv that :'ln applicant need not c.w.::-tit the 

criminal t:ci:i.l for that court to pr0nounce upon the v.:i.lir ·,i ty :if the 

warrant but I would agree with .Mr. R·'.)binson that this c-:.urt ought 

to act cautiously if its order h."'1.S the effect of interfe ring with 

the crimin?-.1 trial o 

I do agree that the warrants iri "the instant cnse 2 being identical 

in form to t.hat issued in the Williruus 0 case (supra; I i"!r.:: co.ru;:;tru~ 

to hold thnt they are indeed defective nnd contrary to 

Section 203 of the customs Act. The question thenu is whether they 

ought to be quushedo The authorities are quite clear tha t if no 

special circll!~stances exist, anrl if Rll th~t appears is a clear 

excess of jurisdiction, the person aggrieved by that would be entitled 

ex debito justitine to his order ior certiorari. 

In deciding wh~ther or not tc grant the order for c~rtiorari, 

the court will be called upon to exercise its discretion. I ue.:,r in 

mind the wise words of Sir Wilfred Greene MoRo in Ro v. St~fford 

Justices ex p.".l.rte Stu.ffora Corporati'Jn [1940] 2 KB 33 u.t prige 43, 

where he stf.l.t.~s ~ 

i'Now , in my opini·:-n u the order for 
the issue of the writ of certi0rari 
is, except in cases where it goes 
as of course, strictly in all cases 
a matter of discretion. It is 
perfectly true to say that if no 
special circumstances exist, and if 
all that .;ippears is a clear excess 
of jurisdicti~n, then a person 
aggrieved by that is entitled ex 
debit-:; justitiae t 1 ,1 his order. •rhat 
merely means thisu in my judgment 



that the Court in such circurn~ 
stances will exercise its 
discretion by granting th.: 
relief. In all discretionary 
remedies it is well known and 
settled that in certain circum·­
stance& - I will not say in 
all of them, but in a great many 
o± them ·- the Cou.rtc although 
nominally it has a discretion~ 
if it is to act Gccording to the 
ordinary principles upon which 
judicial discr2tion i s ex8rcised 0 

mu3t ex8rcise that discretion in 
a particular way, and if a judge at 
a trial refuses to do so, then the 
Court of Appeal will set the matter 
right. But whe ·~1 once it is 
establiseu that ill deciding wh8thcr 
or r.ot a particul~r remedy shall be 
g£antcd the Court i8 entitled to 
inquire into th:;; conduct of the 
applicant, and the circurnst~mces of 
the case, in order to ascertain 
whather it is proper or not to grant 
th12 remedy sougi1t u ·i..:he case must in 
my Judgment be one of discrction. 11 

Bearing these principl~'s in mind it bccomGs necess•:::.ry to examine 

the circum::itances :Leading to thv obt.:.::ining of and exccu:;ion of the 

search warrants. The aitidavits which hove been filed arc therefore 

of import~nc;.::. From my understcmding of the facts set oui b;/ the 

respondentu officers attuch.:=d to t.he Revenu~ Protection Divib.i..on were 

investigating the applicants i c:llegcd involvement rmd c:omplicity 

with Jayv s Enterprises Ltd. in the importation of c~rtain products 

including :milled corn cone into tlw Island and who were kr1owingly 

evading customs duty. Ar: a con;:;equence it ·1rms concludGd th:=1t. uncus~, 

tomed goods were on the -.ip_plicants ~ .t?remiseo ::.md that documents 

relating to the sr:dd good wer0 r.:tlso ...... . "- these pr.:;mises. On tn::-· 10th 

Februaryv 1994 9 Robert Farr, a. Cuctoms Officorv assigned to th-=: 

Rev~nue Protection Division obt.'lined GL:ct:rch warrants and pureu,:mt to 

those warrants searches were carried out ei.t the: applicants' premises 

where certain documents were seizGd. Certain documents which were 

found revealed that the applicants h~d certain dealings with sunlight 

Foods Inc. of Miamir Florida. 

Nowv paragraph 8 of the applicri.nts 9 affidavit ha~ clearly 

expressed that none of the applicants had been engaged in th-=: importa~ 

tion of cny goods into the Islandu It was furtncr dep0~~~ by the 
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second applicant on his own behalf and on behalf of the other 

applicants, that certain documents \lhich he discovered taken trom his 

officel::l were also not concerned with the importation of: goodr,;. 

Redwerse Johnson, a Customs Of .i.:' i cer, has deponed inter .::;_lia, 

in his affida.vit sworn to on the 15th day of February, 1996 ~· dS 

followsg 

11 3. On the 20th January, 1994 I was a member 
of a party of customs officers who examined 
three containers con.signr;d to Jaj 1 s Enterpri~;::~ u 
Limited by Sunlight Food Inc. of Miami, Florida 
which were 0.etained by the Revenue Protection 
Division at Kingston RharveG ••• 

4. The said containG:t.$ contained 510 one 
hundred pound bags labelled liCON AGGRA" and the 
bags contained a .subbtance rese.nbling cornmeal. 

14. On the 2nd February, l!J94 I conducted a:::i 
interview with Mr. C.arl Thompson who introduced 
himself as a Director o:t Jay 0 s Enterpri::ies J.,t:d. 

15. I enquired of Carl Thompson what W.1& "milled 
corn conet1 as alJpears on .the import entry forms. 

16. Carl Thompson said it was "cracked cornio 
which was imported by Jay 0 s Enterprises Ltd. for 
F.aal F'arms Ltd. 11 

21 ~ On the 7th February• 1994 I received a h~tter 
from Hr. Ian Ramsay and I handed it to Robert Fc.rr. 
I t: j<hibi t a copy of the said letter marked '; RJ 5 Q ;i 

Exhibit "RJ 4" is a letter referred to in paragraph 18 o:t the 

abovementioned affiduvit. it read::; as follows~ 

The Collector ot Customs 
Kingston 

Real Farms I.,imited 
Windsor Forcf;t 
Portland 
Jamaica 

To Whom It Eay Concern 

This letter serves to intorm and co11firm that Real Farms Ltd. is a 
registered farm of Jc>.ma.ica and haf:j placed an order for Three 
Thousand (3r000j ).00 lbso bag::; oi: r.~illed corn with Jayvc Enterprises 
Ltdo 

This product is an excellent animal teed with a high protGin and 
fibr~ content. Its ma.in applica·Lion being pigs and chick.ens ~ 

o o o o o o o o a o o o o o o o • o G a a o D o o o 

Sgd. Michelle Tucke~ 
Manager 
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:E:xhibit 11 HJS 11 referred to in paragraph 21 above reads 

as follow::;g 

t'ebruary 7 r 1994 

Revenue Protection Division 
1 Shallimar Avenue 
Kingston 3 

Dear Sirv 

Attentiong Mro F.edwerse John~on 

tle~ Detention OrdGrs ~ Containers SCZU 307584~9 
and SCZU 3063874 

Pursuant to our int~eting on the 2nd February and to our telephone 
conversation on the 7th Februar7 , 1~94 I have asked Mro David Chin 
who is the Hanaging Director of Real Farms Li·rrlited to attcmd on you. 
You will recall that you asked for M.ti o .r11ichelle 'l'ucker who is the 
office manage:r.: of Real Farms Ltdo Mro Chin is the higheGt:. ranking 
officer of the company. 

We hope that thi2 matter can be brought to a speedy conclu:..don for 
the containerr3 and their content:; have been lawfully impor'i:.cd and 
the duty dem~nded has been paid. 

0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 d 0 0 

Cgd. Ian Ramr.:ay 
Attorney-at- Law 

The Affidavit ot Robert Farr reveals inter alia ~ 

"3. Investigations revealed that between 
22nd April, 1993 and 24th Nov8rnber" 199.1 
milled corn cone valued at J$10o0 M~illion 
was imported by .Ja y 1 s Enterprises Limited 
as animal feed at a duty rate of 5% o•• 

34. I examined docmn.cnts which were 
seized from the said pr<:mises and ob~crvcd 
that David Chinu through David Incorpo­
ratedu is the impo1:tcr of cornmeal f r .::>m 
Sunlight Foods in Miili~i. (Copies of 
documents exhibited at 11 RF 9"). 

350 Documents found at the above premises 
showed that vegetabli::. oil valued at 
U.Bo#34,514.00 which was purchase:d by 
David Chin from Sunlight Foods Inc. in the 
United States of .?\:merica was imported 
under tha name Choapside Distributors a~ 
Chlorine Solution from United Speciality 
Products InGu in the United States of 
America o o • o .. o 11 

The list of docwnento and docuu1c::nts taken from premi32s 27 

Tewfix Drive, exhibited as "RF 8 11 :.:;how d number of documents which 
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had some connection with importation of goodso They are ~ 

"lo (35) C-78 Sunlight Food Inco 
Cheque for UoSo$15vOOO payable 
to Sunlight Foon ooo• 

3o C 78 Balogh E~p0rt Inc. 

?. Jay's EnterpriGe receipt 

31. Sunlight Food Inc~ 

33. Copies of chaques paid to Sunlight Foodso 

34. Copi:;s of Smdi·1ht Foods Products f.Jist 

37. Copies of Bills ot Lading and Invoices 
for veget::1.ble oil Bologh Invoice" ii 

Mr. Robinoon, submitted ther'2f0r-= that the t::.pplicants having 

deponed that they were not involved in the importo.tio11 of goods had 

not been frank in their discl0sura and had suppressed material factso 

Accordingly u the Court hus a dibcn~tion to refuse and ought t.o refuse 

an order for certiorari where the n.pplicant shows bad faith or 

suppress material facts (See Ro Vo The General Com.~issioners for the 

Purposes of the Income T~x Acts for the District of Kensington Ex.p. 

Princess Edi-nond De Polign'.lc [ 1917] ~:B 486) • 

As to materiality 8 Mr. Ra.'nsay submitted that all th0 ~loclunents 

in "RF 1 11 
7 

11 l:{F 9" and 11 RF 11n wcr2 innocuous on their f;.1~c c-w they 

related to the importation ·.Jf 9 .JOU.:_, w.i.th no apparent irragula.rity. 

FurthermorG, he saiJ it was not .;;v2ry ;:1.i[;crepancy or lie t-..)lc.i will 

dise:ititl~ an applicant to reliai for certiorari. In hi::; viewu it 

must have been a mistu.ke when the deponent Chin stated in his 1:1ffiuuvit 

that the ;::ipplic r:mts h.:id not impori.:.;:;:d goods o However, ho .:..rgu8t~ that 

this was not the issue, as the officers would not have been entitled 

to take anything if the warrants ;-wre invalid. 

It seems to me that the affidnvit evidence brought by th.: respon-

dent has not been chnllenged and by rules of court the f~cts ~lleged 

therein are deemed to have been acc<::rpteda The affida.vit evLl~nce 

which I have set out in some det~il above, disclose th~t the npplicants 

wc~re indeed inV·:.>lved in the import.~.tion of goods which Wi:.:re rc::levant 

to the matters under investigation b·· .l the Revenue Protection DiviGiono 

I cannot ·.-1.ccept the statement mo.:1.e by t~r o Ro..moay th<tt th2 duponent 
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has made a mis take in his affi<'i.::ivit. when he deponed that they were 

not involvc-d j,11 the importation o:f: g c ·::-,ds at alL rf inde•;d there 

was a mi.cta.k:; ~ the pr0per per::h>n tc s::iy su would hnv8 .been the 

deponent ni.m~ .Jlt o He has failed tc ·.i u so o It seemo t c 111....: t:h0r~i ... n.·e ; 

that the state cf a..ffa.irs concerning the itnport."!.tion o~ ~; r. 'ds .:;re 

material fnctz whichought to h3.ve bee r. mcntione;,l by the d r..;;·1:n11::..:nt .but 

for reasons be,.;·c kn;JWn tc the appiic,-mt::: they h.:ive oUp}:.lr~:::;n;.; ··1. these 

facts. To my mind they have been fl.~r trow.being fr;1nk wlth the court. 

The resultu thereforeu in my opL1L:.ng is that the Court 0 havir.9 

regard tc all i=A"le circumst·:lnces of this case, nnd in parti0uL'l.t' "Chu 

conduct of the a.pplicants, ought nut i11 its discretion to g rant the 

reliefs asked fo£. 

The motion ought to be dismis8ed with costs to the rcopondent 

to be taxed if not agreed. 

CHESTER OR};{, J. 

The motion is dismissed with costs to the Respondent tc• be 

agreed or taxed. 


