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IN THE SUPREHE COUHT OF JUDICATURE OF JAL'JiA.ICP. 

Ii.'1 FULL COURT 

SUI'r NO. l'1·ul42 OF 1993 
l\IO RM/1.~-l MfYl_r:y U 1 'J ~T1·!00L LIBRARY 

cou; !C:L CF L':':::'.:'..L EDUC.'\ Tl ON 
MONA, Kif :GS t'vi~ . 7. JAMAICA 

BBFORE .; HONOURl1.BLE i"1R. JUSTICE Z.kCCAJ CHIEF JUS'l.'ICE 
H01.~0Ufil.WLE HR. JUSTICE ?A1l'TEHSON, J. 
HONOUHABLE .MR. JUSTICE HARRISON, J • 1 

REGIL~A 
/ 

vs, 

CO~ft4ISSIONER OF POLICE 

EX PARTE LESLIE HARPER 

APPLICATION FO}{ ORDER OF CERTIORA.tU 

Ian Jla1nsay, Enos Grant and Cu.rlton Williams, instructed by 
willi.:irns, Palmer and McKay for applicant. 

Douglas Leys, Assistant Attorney General and Carlton Coleman, 
Assistant Crown Counsel, instructed by Depar~ment of State 
Proceedings for the Respondent. 

HEARD : JANUARY 24, 25 & 28, 1994 

ZACCA 1 C.J. 

Colona! Trevor ~\1acMillan assumed duties as 

Co:miuissioner of Police on September 1, 19930 Prior to 

his assuming duties, an announcement was made as to his 

being appointed Commissioner of Police. It is allege<l 

that the applicnnt made certain public statements with 

respect to his appointment . 

On August 3le 1993 a meeting was held , the 

participants being, the Honourable K.D. Knight., .i>iinister 

of 'National Security and Justice~ the applicant and 

Colonel Trevor ~ac~illan. 
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The Conunissioner contends that this meeting was 

held to discuss the public statements made by the applicant. 

On the other hand the applicant contends that the meeting was 

held to discuss an alleged report that Colonel MacMillan had 

intimated his intention to send the applicant on leave as 

from September 1, 1993. 

In any event the applicant applied for 14 days 

departmental leave to commence on the 1st September, 1993. 

This was granted by the then Commissioner of Police, Mr. 

~oy Thompson. Subsequently, the a~plicant applied for 

fifteen days recreational leave with effect from September 

21, 1993. This leave was approved by Colonel MacMillan. 

The applicant was due to return to his duties on October 

12, 1993 not having applied for any further leave. 

On October 11, 1993, the Commissioner of Police 

sent a letter to the applicant. The letter is set out 

in full g 

" C 0 N F I D E N T I A L 

To ~ Mr. L.D. Harper~ LL.B. 
Deputy Conu~issioner of Police 

Whereas it appears to me as Commissioner of Police 
that it is in the interest of the Force that you 
do not perform any duties with the Jamaica 
Constabulary Force for the time being ; 

This therefore is to direct that you reraain on 
leave from your duties with effect from Tuesday 
12th October, 1993 and until further orders. 

You will hand over all Government properties etc. 
to an Officer to be named by .me at an appropriate 
ti.me. 

You should not leave the island without prior 
approval from me and I shall :Oe notified of any 
change in your address. 

(sgd.) T. ~ac~illan 
Conh~issioner of Police. II 
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In an affidavit sworn to on the 20th Januaryv 1994 

the Colth~issioner of Police explains the reason for sending 

the applicant on leave. At Paragraphs 7 and 8 of his 

affidavitu he states ~ 

n (7) 

(8) 

On the eve of the expiration of his 
recreational leave I did not receive 
any further extension and having 
regard to the position the applic&nt 
had adopted regarding my incumbency, 
my personal inte0rity and my past 
career in the Jamaica Defence Forcer 
that he would not be supporting my 
administration~ ~nd the fact that 
I was about to seek legal advice as 
to the legality of making a represen ·­
tation to the Police Service Collh~ission 
that the applicdnt be retired in the 
public interest, I took the view that 
the applicant should remain on a 
further period of recreational leave 
pending the outcome of advice sought. 

I therefore decided that it would be 
in the best interest of the Force that 
he remains on further recreational 
leave pending tne outcome of the 
advice soug-ht and I wrote the letter 
of October llu 1993. ~ 

The applicant had not applied for further recreational 

leave or for vacation leave. In any event he was not entitled 

to any furth~r recreational leave and so stated in an affidavit. 

In reply the Commissionar of Police stated that the applicant 

was not in fact entitled t~ any further recreational leave 

and what was intended was that he was to be sent on vacation 

leave. 

It is clear that the applicant was not sent on 

vacation leave for th~ purpose of him enjoying vacation 

leave but wao sent on leav~ in order to give the Com·· 

ffiiSSiOner an Opportunity aS he put it 11 t0 take lE:gcJ.l adViCa~D 

with a view to recommending to the Police Service Commission 

that the applicant be retired in the public interest. The 

applicant was at the time entitled to 130 days vacation 

leave. 
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Under the Law and the Regulations the Police 

Commissioner has no power to suspendg discipline or dismiss 

any police officer above the rank of Inspector. This power 

rests in the Police Service Commission. 

By notice of motion the applicant sought an order 

of certiorari to quash the order of the Commissioner of Police 
-
contained in his letter of the 11th October, 1993i whereby 

the applicant was ordered to remain on leave with effect from 

Tuesday, 12th October, 1993, until furth~r orderso 

Hro Ramsay for the applicant submitted that the 

action of thG Commissioner of Police amounted to an inter-

diction of the applicanto He argued that the Conunissioner 

could not use the provisions for leave as a devise to 

interdict from duty for an indefinite period, an officer of 

the Jamaica Constabulary Forceo H~ further submitted that 

it could never have been the int~nti0n of the Statute or the 

Rules 8 that the leave provisions should be used other than 

for the purpose for which leave is to be granted. 

~r. L~ys for the Co~mnissioner contended that under 

the provisions in the Book of Rules for the guidance and 

qeneral direction of the Jamaica Constabulary Force, the 

Commissioner was entitled to send the applicant on leave. 

He refers in particulur to Rule 4.3 under Chapter 4o 

Th~ vresent Rules came into existence on the 7th 

September q 198d. Chapter ·1 makes provisions for f.Qave. 

The Rules which are relevant are set out hereunder : 
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4.1. Leave~ A Right 

All members are entitled to leave as of 
righti however, the grant of leave shall be 
subject to the exigencies of the service and 
the Rules of the Force governing leave of 
absence. 

4.2 Authority for the grant of leave 

Authority for the grant of leave to 
members is vested in the Commissioner who, 
subject to any Rules contained herein, is 
authorised to delegate to officers in 
charge of Police Establishments, general 
or specific authority to grant leave. 

4.3 The Comiuissioner may direct any member 
to proceed on vacation leave at any time. 

4.4 Subject to Regulations while on leave 

All members on leave of absence shall be 
subject to the regulations prohibiting mis­
conduct and are liable to the consequence 
of any breaches of discipline. 

4.5 Official Documents 

Except in the most urgent circumstances, 
members will not be allowed leave of absence 
if they have official correspondence, monthly 
accounts or returns which have been unduly 
delayed. 

4.7 Application for leave 

Application for leave by members should 
be submitted in writing and with sufficient 
time to allow for a reply. Applications 
must not be transmitted by telegraph, 
telephone or radio, except in case of 
emergency. 

The provisions for leave would seem to indicate that 

the normal practice is for a member of the Force to make an 

application for leave and this is to be done in writing. 

It is conceded that the heading of Rule 4.2 "Authority for 

the grant of leave" presupposes that an application has 

been made for leave. Rule 4.3 comes under this heading. 

It is not in dispute that the applicant had made no 

application for vacation leave. It is also not in dispute 

that the purpose for sending the applicant on leave was to 

enable the Commissioner to obtain legal advice with the view 

of recommending to the Police Service Commission that the 

I • . . . . 
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applicant be retired in the public interest. It is clear 

therefore that the granting of vacation leave for the purpose 

of enabling the officer to enjoy his vacation leave was not 

uppermost in the mind of the Commissioner. 

No doubt the Commissioner of Police did not wish 

the applicant to resume duties pending any action he proposed 

taking. 

Sections 46 and 47 of the Police Service Regulations, 

1961 Jnake provision for an officer above the rank of Inspector 

to be punished or dismissed for misconduct. 

However, s. 26 of the Police Service Regulations 

1961 makes provision for the Police Service Commission, if 

satisfied that it is desirable in the public interest so to 

do, recommend to the Governor···General that an officer of the 

Jamaica Constabulary Force be required to retire. It appears 

that this is the procedure which the Commissioner of Police 

wished to seek legal advice on and so ordered the applicant 

to remain on leave. 

The provisions of s. 26 of the Police Service 

Regulations, 1961 states ~ 

"(l) Notwithstanding the provisions of regula­
tion 46 or regulation 47 where it is represented 
to the Commission or the Commission considers 
it desirable in the public interest that any 
member ought to be required to retire from the 
Force on grounds which cannot suitably be dealt 
with by the procedure prescribed by regulation 
46 or regulation 47 it shall require the Com­
missioner to submit a full report. 

(2) If after considering the report of the 
Commissioner and giving the member an 
opportunity of submitting a reply to the 
grounds on which his retirement is con­
tcmpla ted, and, having regard to the con·­
ditions of the Force, the usefulness of the 
member thereto, and all the other circum~ 
stances of the case, the Commission is 
satisfied that it is desirable in the 
public interest so to do, it shall recom­
mend to the Governor-General that the 
member be required to retire on such date 
as the Commission may recommend. n 
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The a~plicant was on leave from September 1, 1993 

until October llu 1993 ~a sufficiently long period during 

which the Commissioner of Police could have received legal 

advice as to the procedure to be adopted to have the Police 

Service Commission retire the applicant in the public interes~. 

The letter of October 11, 1993 from the Commissioner 

of Police to the applicant bears rGpetitiono The first and 

second paragraphs of the letter is instructivea It reads 

thus ~ 

" Whereas it appears to me as Commissioner 
of ?olice that it is in the interest of the 
:E'orce that you do not perform any dutil:!s 
with the Jamaica Constabulary Force for the 
time beinga 

This therefore is to 
remain on leave from your. 
effect from Tuesday, 12th 
and until further orderso 

direct that you 
duties with 
October., 1993 
VII 

This letter is clearly not indicating that the 

applicant is being sent on vacation leave. It is tanta-

mount to the applicant being indefinitely suspendedv under 

the guise of the grant of vacation leave. 

The applicant had not applied for vacation leave. 

If he had applied for vacation leave to commence on a certain 

fixed datev then having regard to Rule 4a3u it would be open 

to the Commissioner of Police to direct that he proceed on 

leave at some other time fixed by him. The exigencies of 

the service would have to be consideredo 

Rule 4a3 does give the Commissioner of Police a 

discretion as to the time when an officer can be granted 

leave, but we are of the view that this discretion is 

limited to an application for leave by the officer or in 

consultation with the officer. This rule cannot there-

fore be invoked for the purpose for which the Commissioner 

of Police directed the applicant to remain on leave. The 

rule is applicable only to the grant of vacation l~avea 

I o oo•o 
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The provisions of the Police Service Regulations 

could have been invoked to meet the ?roblem which had 

already arisen between the Commissioner and the applicant. 

For these reasons the Court ordered certiorari 

to issue to qu~sh the decision and directive uf the 

Commissioner of Police as contained in his letter of the 

11th October, 1993. 

PATTERSON, J. 

I agree. 

HAR!l.I SON , J • 

I agree. 


