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EBREISON  J.

On the 5th day of July, 1985 the Full Court granted

the crder of prohibition in this matter and promised tco
put its reascns in writing. The reasons are hereundex
statcd.

| This is a moticn by the applicant for an crder of
prchnibition ageinet the disciplinary board sppointed by
the Commissicner of Pclice to prevent the said boaxd from
"further proceeding with the encuiry in respect cof disciplinery
charges .... against the applicent.”

The grounds upon which the corder was scught cre;

inter alia;

" {b} That the said Court of Enguiry is unlawfully
constituted and is in breach of natural justice
as the applicant is placed in Jdouble jecpardy.

{c) That the said Court of Enguiry has hc juris-
Cicticn znd/cor is acting in excess of its
jurisdiction by hearing the said chardges

acgainst the applicant in that the applicant



was neither reguested nor permitted to
state in writing any grounds upcn which
ke relies tc exculpate himself from the
¥ charges, as is required by the said
Regulation 47 as 2 condition precedent or
prerequisite to a Court of Bnguiry boing
constitutéﬁ under Regulaticon o, 47 as
afcreszid.
(@) ceneen
{e} That the aprlicant was nct provided with
cepies of or allowed reascheble access to
any dccumentary evidence relied cn for the
rurpcse uf the said enguniry in breach of
Regulgtlon 36 and 4% of the Regulaticns
Cimere
afor9581ﬂ and ; 1n breach of natural justice.
{f) That thu prcceedlngs and/or findings to
cate of the said Court cf Enguiry are
anjust éﬁé null and vold and contrary to
law andc/or Wateral Justice.”
The applicant, =z ccfécral cf pclice, was summdned

tc appear on the 22nd day of May, 1%59, a2t a court of encuiry,

. sppointed by the Cummissicner of the Police and presided

over by Assistant Superintendent of Police D. Jomes, o
ol

answer ﬁi 1pllnary charces preferred agzinst him. Tace

'charges allege acts cf mlSCOnuuCt arising cut <f an incident
l{.ﬁbigh cccureé 2t the ¥chile Beserve Guard Rocom at 3:40 z.m.

. on the 18th day of September, 1988.

The 66ﬁit cf enguiry was appcinted undgesr the

provisicns of the Police Service Regulations,. 1861 made

ke

uncer secticn 87 ¢f the Jamaica {Constitution) Order in

',;CQUncil, 1959, preserved by Secticn 2 cof the Jamaica

L'iéénstitutiCn) Crder in Council 13562,



The relevant provisions are:z-

P45, A member against whom any

: fisciplinary proceedincs are
taken shall e entitled tC
know the whole case against
him and to aave zn adeguate
opportunity <f preparing his
defence. '

469“ {}-} 9o-=-.
(2} %here -

{2} it is represented that 2 member
belcow the rank ¢f Inspector has
been guilty of misccmiucts...

the zuthcrized officer may make oY
cause tc be made an investigaticn
intc the matter in such mibner as

he may think proper; and if after
such investigation the authcrised
officer..... thinoks that the charge
aaght to be proceeded with he shall
‘Af e is not the Commissicner, report
the wember to the Commissioner....

47, (1) SUJjQCt tc the nrovisions

.. of these regulutlons o member
may be dismissed only in
accordance with the proceedings
rrescribed by this regulaticn.

{2} The f0110W1n~ prececere shall arply.....
< i

{a} The Commission or, in
relation to z member below
the rank cf Inspector, the
Commissicner {after ccnsul-
tzticn with the Attorney
Geperal if necessary) shall
cause the member concerned
to ke notified in writing
of the charges and to be

‘_CFlle5 uron to state in
writing before a specified
Lo . Cay (Whl“h Gay shall allow
2 resscnable interval £Or
the purpose} any grounﬁ<=
Gwpon Wnlch he relies to'
exculpate himself;

(B} eeecnono |

{c) if = member Ielow the ranik
of Insyeator does not duly
~furnish such a statement as
aforesaid or if 'he f=ils to

L - exculpate himselfi the Ccramis-
sicner shall a rc;nt & court

' i



e

of enguiry (constitutced

25 under sul-paragraph

{£}) tc enquire intc the

matter;?®
The facts relevant to this issuc are as follows:
On the 2nd dav of March, 1985, the applicant

was served Ly Inspector Beresford Ceolilins with a fcrmal

statement of charges arising cut of tke incident <f the

18th day <f Septemier 1588.
The =pplicant was shown a file relevant to the
said charges. IHe read the file, hut refused t¢ sign the

rages of the said file "sc as to indicate that he nad

read them® -~ as he was requested Iy Iamspectcr Ccllins

Inspector Cullins, in his affidavit dated the

28th dav of-June.IQSQF stated, inter alia,

"4¢=,,.;he applicant did not request me to give
him'any cupies of the statements <r reports
cr other cocuments on the file. HNor 4id he
at ahy time ask mre if he cculdld reply in
writiﬁg to the said charges. - I {id nct at
anfltime infofg hiz that it was nct necessary
-fofjhim £ réﬁif in writing tc the charges
nor thét it was nct necessary for him to
ééé copies of the said charges.

5. Tﬁéf the applicant said to me that he 4id not
ééa his own statement in reply to the charges
"on'tﬁé file and I €01¢ him that he had four-
;teéniﬂays in which t¢ reply to the charges.
5;; That I subsequenﬁlf deputed Sergeant Vincent
Jérrett-to attend cn the applicant =t Area &
Bclice Headquarters to cet the applicent

. to read the relevant statemehts, repcrts

ER - - . -
i o s



an¢. charges cn file and for him tc signify
in Writing-that he had read some.”

On the 19th day of uarcb 18832, Sargeant Vincen
Jafreii again showed ﬁﬁé ap;iicant the said file and
requéétéé him to real and sign it. The zpplicant diad
nét sign the cdocument 2s he was requested.

Serge ant Jarrett®s statement dated the 1%th day
of karch, 1%E8%, reads inter ailz,

“Cﬁ lcnﬁay the 19th of March 1389 ..... I went
te Brez 4 he;uqugrterf where I spoke to Corporal Turner %

I showed him Eeéﬁquarters file R19/T359.

I iﬁstructeé him tC read througﬁ the szid file and sign
each page zs procf as having done &C.

.ﬂe refused saying that he was zdvised nct to
do so.” |

subsequently, the applicant was advisecd of the
fact thaﬁ-é ccurt of enguiry would assemile, and thsn
he was adv1sco cf the engu1rv to he held on the 2Zad
aay “f hmy 1039. The “k;llcant attended.

%t the hearing the attornev;for‘the applicent
cbje teﬂ to the hululnc of the ccurt of snguiry on grounds
ﬁxmllar tC thgqe rocited hefore this Full Court.

Mr. Kltchln for the applicent argued that the
court of enguiry exceeded its jurisdicticn in not affording
the atplicént an coportunity to state his defence and
to eﬁculyaté himself, as ﬁrbﬁided:ty requlaticn €7; nor
was the az gllcant given access to the documents to
[reyﬁre his ééfence as provided by recilaticn 36. EHe
further argue<+£hat failure to fclléﬁ’%he said procedurs
'ammunted te a gréceﬂarai'impropriétﬁ*ahd therefcre a
breach of notaral ]ustlce.' Hé citedl ih raspect of kis

arqumgnts, 1nter alla, ke %Lkllﬂqtlcn by Jchn Bwart



Langhcrne [1969] 1¢ WIR 353, Ridge v. Baldwin [1963]
2 LER 55, ﬂnnamunthcﬂcrvs. Oilfields Wcrkexs‘ Trode
" Unicn [1961] 3 AEK 621 znd Asscciated Provincial Picture
‘Houses Ltd. ve. Wecnestury écrporaticn,{1947} 2 LED 68%.

Mr. Wilkins for the respondent replied that -
the mere fact that the applicant was not called upon to
exculpate himseli, Lnﬂugh it was a breac h.ﬁf the regula-
ticn was not a %reach cE natur?l justlcb. He conceded
that a uenlal of a right to hoe heard is & Lreack cf
naturalhjuétiée, Be continued however, that though, o=
the evidence the apﬁlicant was told, im;yecisely, Iy
Inspector Collins “"14 days®™ on one date and by Sergeart
‘Jarrettg?géfﬂéjsmﬁn é;Qiffergnﬁzéatei'sﬁﬂhzyqxiaticnﬁy
Vﬁﬁ&-imétéciéé obséxvaﬁce Qf;thé-régulatiénswﬂere'n&&&fal
sufficient tc be regarded as a breach of natural justice.

& ccurt of enguiry appointed under the said
”P@lice service Regulations, 1961,1t0 hear disciplinary
charées aqainst 2 member cf the Jamaica Constarwiary
FOICé-lélmn ggmlnlstrat1VL body performing guasi judicial
functlcns. Such a hcﬁy is acccrdingly subject to the
;rincipleé of natural justice. &any Ireach of such
grinciglesrﬁy.the said hﬂd} woulc th?r :fore be subject
o juﬂicéal réview: vide Ridge vs.. balhw1n etal [is&2}
ALL ER :'66"; ;

In the 1natant case the enqulry was. Leing heln -
*with a view tf~§ mlssal ...“, as provided Ly paragraph.
47(2) <f the séiﬁ ﬁegﬁlatiogs. it ;herefcxe&aifecteﬁ
the apﬁlicant-éith én extreme Cegree of finalityin -
respect of hls emrloyrent arc llvellhcocg ané therefcrs:

[

a rortlorl the said rules of natural 3ustlc€ :shoeld Le

scrupulcasiy afﬁlleﬂ_

Paragraph 47 governs the procedure tc be followed



if it is scucht to élsmlss a member f’llOWlnﬁ an investi-
gation inte charges ©f misconduct.

Paracrarh 47(2} {2) provides, "....the Commissicner
v....shall cause the member concerned tc be notified in
writing of the charges....” This was Jdone and ¢ boe
cumplaint is mare ry the applicant iﬁ'this respect,

The s2ié raragraph continuing;‘;rwviies “n,,..
anit {éhail é&use the merher) to be callbn upcn to sta tr
in writinﬁ before a specified day {which aay shall ailow
& reasonable interval for the rurﬁose} aZny grouncs ulbn
which he relieg to ¢xculpate himself.”

Paragragh 47 {2} (h) réaﬂé?

if a2 member ..... CCes ot Sfuly furnish such a

Syt
i

statement aforesaid or if be fails t¢ bXbulpCtC nimself
the Commissicner shall apmoint a court of engeiry .,:;o
to eéncuiry intc the matter.” '

The*Régulations therefore ccﬁtemplate 4 Trocedure
28 a ccn&iticn precedent o the aﬁ@cintment of the ccurt
of enguiry. This is in the naturce of 2 Ereliminary:r.
spportunity given to the applicant tc seek to excu?rdte
nimself. The applicant should have been told at ;ne'
time that charges were sserved Cn him that hce had the.
right tc state in writing “befcre adsyecifieﬁ date”®
that is, z fate specifically namel Ly thz perscn sarviz‘
the summons or the person issuing the sumoons, his
Yeascns; sufficiently cogent, to excuse his alleged
Lilzmewcrthy conduct. If such QX“léﬁéticn in Writiné.
was uufflclenﬁly excusatle, the Cnmm1551cnerg Wcﬁlc
cresumably refrain from ar fclntinc = court of enqu1ry‘
Eowever, by paragraph (2) {c), if & member ”.,;.,,'cc;s

RTII

nct ¢uly furnish such 2 statement as afcreszid ¢r if he

=



foils to exculpate himscl¥ the Commlssi;#er shall zupoint
a court of encuiry ....." | o

In the instant case, when the appliicant was
served with a statcnment éf?the charges on the 2nd cf
ﬁaréh-lBBS, he should then have begen tcll of hig richt
tc this preliminary excui@atbryrgrccedure and given &

specified date 1rlor te which specified date  he should

state his reasons for his ccnﬁuct, in writing. Inspector
Collins ¢ic not £ollcw this prxocedure and his statement

in paragraph 5 of his affidavit dated the 28th day of

1oJune 1289 that

“the arplicant said to me
that he <id not see his own
statement in reply to the

charces on the file and I told

him that he had fourteen days

in which to reply to the charges.”

is ‘unlikelw.

The aprlicant could hardly have expected to see "his
cwn statesent in roply to the cherges on the file®
because the charges were being disclused to him then
for the first time. In ad éiticn, a directive that the
.aypplicant’ "had focurteen days in which to reﬂly o the
charges™ does not satisfy the statutory requlrement of
a "specified date.” Furthermcre, the statement Cf

Sergeant Jarrett Gated the 19th March 1589 discloses 2

mere instructicn to the applicant ¥..... tC read throuch

1 I

the said file and sign each page as precf....”. The
statutery procedure was not zlluded to. 1h» said Sergeznt’s
-affidavit cated the 28th day of June, 1989 that he *on

' or abcut March 198S ..... went ..... tc see Corpcral

Harren TUrner ..... {(and) oc,.;winstrﬁcted him tc submit
©in writing within fourteer Cays the orﬂun é1-4 ﬁffn which

‘he will -be xelying ufcn to exculgate hlmseli frcm the

‘said charges cfcresaid®, is im conflict w1th and¢ an
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expansicn of his earlier statement; anc seems tc e an
afterthoucht, tc say the least.
Iin #e Langhorne, sunras, Luckhco, <, chserved;

"Liministrative acticn will nct
e invelilsted merely Ly reason
of an cstensibly trivial dJdepzr-
ture frcm the rules governing
rrocedure and form, unless it
is shown ..... that the errcr
has caused the individual
affected tc suffer substantial
cetriment.”

Certicrari was however refused in that case because
any rrejudice allegedly caused to the public cfficer
fue to the non-zccess to the documentary evidence rrior

te the start of the hearing was cuvred by the full rartici-

paticn of his counsel.

In the instant case, the said Regulaticns
corntemplate 2 two-tier proccedure. This procedure is
fermulated in crder to ensure fairmess to all parties

concerned, and pore s¢ to one who rans the risk of

the penalty of ioss of cffice or employment. The Regula-

‘ticms must be & dhered tc.

¥here one performs an administrative functicn
simpliciter which is in the nature of a guasi~judicial
act, suqh function takes un;c)iisglf tie charecter oi
Judiciel pzddéeéings and the;eéftér attracts the stricturas
cf the necessity that the pxinciples of natural justice
should ke chserved.

.ﬁhen-the Ccmmissicner of Folice on the 14th Jay
of Arril, 19%8% crdered the assembly of a court of encuiry
intc fhe ;ﬁéferred"charges.against the apiylicant, he
Sid sC on the'hasis'that.the_grefccndition under paragraph
2{c) of reculaticn &7 had been éatisfied - the guasi-

judicial act. In this case, the pre-ccnditicn was thet
the applicant had been told of his right tc seek to

-

- 4
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exculpate himself in writing, and he did "nct duly
furnisih such a statement“. Wc such basis existecd.
The a?;licant was Jenied the opportunity of a preliminery
review by the Commissicner ¢f Pcolice ©f his exculjctery
statement, if any. This created a breach of the said
Begulations and consequently a kreach of natural justice.
Accordingly, the court of enguiry which was
subsecguently assemibled on this premise, was anot in
accoréance with the Reqgulatiocons. The order of prchibdi-
tion must issue.
This Court recommends that the following Dractice
be adopted. &t the time of serving the statement of

Parproved charges®

ocn an coffending pcoclice cfficer, a
foctnecte shouwld ke attached theretce with the provisicn
contained in the said paragrarh 2{c) reciting the
cfficer's right to submit in writing his statement

with 2 view to exculpate himself. The footnote should

ailsc state & specific date by which the said statement

cught to be submitted. The orler of prchibiticn is

granted with ccsts to the applicant.

ORE,J.

I have had the opportunity to read the Judgment
of Harrison, J and I concur therewith.

THEOBALDS,.J .

I have had the opportunity to read the Judgment

of Harrison, J and I concur therewith.



