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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

Ii¥ FULL COURT
SUIT NCG. M.127 OG OF 1963

COkAM: THE HON. MR. JUSTICE THEOBALDS J.
THE HON. MR. JUSTICE LANGRIN J.

&

THE HON. MR. JUSTICE PITTER J.

REGINA VS. COMMISSIOKER OF POLICE
EXPARTE LAUKEL SMITE. ’

IN THEE HATTER OF LN APPLICATION by
'LAUREL SHITH for LEAVE tc apply for
Order cof Certicrari.

- Mr. Dennis Daly ¢.C. instructed by Daly, Thwaites & Campbell for
— _ ——Applicant.

¥r. E. Onis and Mr. Coleman instructed by Director of State
Proceecings for Resypondents.

Reard: December 2, 3 1993

LANGRIN, J.

This is an applicaticn cn Hotion for an Order of Certiorari to
quash & decisicn made in Jameica Constabulary Force Order number
2411 dated 19th day of sugust, 1993 vhereby it was crdered that
the Applicant be dismissed from the said Force.

BACKGROUND

The applicant Wés enlisted in the Jamaica Ccnstabulary Force
cn the 18th February, 1551 ancd was placed on prcbaticn for a pericd
of twc years. The probation pericod was due tc expire on 17th
February, 1993. On or about 3rd December, 1952 the applicant was
served with a notice signed by Superintendent Jasper Jcnes alleging
misconduct on the part of the applicant and warned him that unless
there was improvement the Cfficer would recommend his dismissal
at the end ¢f the probaticonary periocd.

On the 6th December, 1992 the applicant responded in writing
to the Notice.

Deputy Commissicncr Leslie Harper deponed in an affidavit

that he conducted & hearing with the applicant cn 1Sth January, 1993




and as a result of the hearing which presumabiy relates tc the
applicant’s misconduct recommended tc the Ccoasrissicner of Police

that the appiicantss probationary reriod be extended for a further
pericd of six months tc allow for further assessment of the Ccnstable.

The follcwing letter was directed to the arplicant.

"Ccnstabulary Staticn
Horman Manley Alrport Pelice
Kingston.

February 25, 1593.

NO. 5320 CONSTABULAKY LAUREL K, SMITH

Please be advised acting on the instructions «f the Commissicner
of Pclice your Probaticnary pericd has been extoended for six (6)

months effected from the 17th February, 1993,

Al9/81258

for: Snr. Supcrintendent ¢f Pclice
i/c Poris Divisicn,

c.c. Sub Officer i/c dorman kManley
File®

This letter was not sent directly by the Commissicner of Police
tc the Applicant but had an address at Horman Fanley zirport Pclice,
presumably where the applicant was stationed and bears the date
February 25, 1953 some 7 <ays subseqguent to the terminaticn cf
the prcbationary pericd. Essentially, the lettcer was a notification
tc the applicant that the Commissicner of Police had.extenéed
his probaticnary pericd for 6 meonths effective from the 17th
February 13%3. Commonsenge dictates that in view of the methcd
cf communicaticn utilizod by the Commissi-ner there woulé be a
time lapse between the act of the Commissioner in extending the
probaticnary period and the notificaticn to the applicant.

Deputy C.P. Harper,; conducted a second hcaring with the
zrrlicant ¢n the 13th august, 1593 after which he was dismissed
from the Ccmstabulégfw%;¥é;mb§wtﬁé"then Ccmmissicner of Police

roy Thompscn.



It is cnly at this latter stage of dismissal scme 6 months

later that the applicant is complaining that his prcbationary -
7

pericd cught not in law to have been extended since his enlistment

was deemed tc have been confirmed on 17th February, 1993. y

GROUNDS FOR THE APPLICATION

The grounds upon which the application is sought are that
the purported dismissal is vltra vires and veid for breach of the
princirles of Natural Justice and in particular kegulaticn 24(6) (b)
of the Police Service Regulaticns and unreascnzbleness.

The question which the Court must determine is whether or
nct by cperation of Reg. 24(8}(2) & (b) the applicant was duly
confirmed as respects to the procedure 1laid dnwn under Regulation.

My, Daley submitted on behzlf of the applicant that the
sald kegulaticn cannct be breached retrcoactively since the mcment
the aprplicant's services were not dispensed with it, then his
enlistment must have been confirmed. The extensicn of the prochbationary
pericd can cnly come about before the applicant is dsemed to be an
enlisted constable.

kegulaticon 24(6) of the Pclice Service kequlation nrcvides
as follows:-

*(6) On first appointment tc the Force s
Ccnstable shall -

(2) Juring the pericd =f his training
be Gesewed to bhe on prebatinn, and
if cduring that pericd he is in the
cpinicn of the Commissicner founs
wanting in any such cualities as
are likely to render him 3 useful
memixecy <f the Frorce, his services
may focrthwith be dispensed with
by the Commissicner; and

(L)  at the end of the pericd aforesaid,
if his services have nct been dispensed
with, e deemes tc have been Culy
crontirmed as respects his enlistment.”

The Fcrce Ordexs exhibited by the Commissicner ¢f Police provides
for a prebaticnary perice of 2 years and in excepticnal circum-

stances may Le extended,
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The only clear evicdence, if cne can frankly say sc, as to

whether the act of extending the pericd was made before the end

Cf the Z years pericd is stated at para.4 cf Roy Thompson's

afficavit.

"4, That I granted tc Laurel Swmith an extsnsion

of his Prchex
from 17th Feb
in the Jameic
mamber 23060 &

AOttaches herc
orier menticn

icnary period for six months
ruary, 1993, as provided for
a Constabulary Force orders
ated 4th July, 1i591.

to and marked "7 17 is the Force
=C herein.®

WAS THERT ANY ILLEGALITY?

On a true construct

icn cf Reg. 24(6) if the Cemmissicner

cf Police fails to act befrre the end ¢f the pericd <f training

by dispensing with the services of the applicant or by extending

the pericd then the decming rrovisicn would apnly and the cconstable

woulc be confirmed as enli
The nctice of exten
on by the aprliceant dces n
of the prebaticnary perica
vericd,. There is nothing

fact that the Commdssiconer

stea,
sicn cf the Prohaticnary pericd relied
~t prove in any way that the extensicn

wes nit dene before the end of that

arwanced by the applicant tc refute the

acted within the relevant period of

training. The Notice t~ the applicant dated 25th February, 1993

cemcnstrated in my view th
act <ome previcusly by the
pericd.,

The requlaticn give
take drostic acticn if cur
<i.inion that the Cunstabile

him 2 useful member of the

¢ delay in notifying the applicant of an

Commissicner in extending the rrobationary

8 the Commissicner of Pelice power to
ing the pericod of trzining he is of the
is lacking any of the cualities to make

Force. The Commissicner of Police shculad

hovever chey a2ll the e¢lerentary rules of fairness htefore he finds

that the applicant is unsu

Gdismiss him.

The Commissirnzr of

ital:le cr befrre he takes the acticn to

¥olice has lawfully given the aprlicant

notice of the charge of impropriety and a fair ~trortunity of deal-

ing with it. I am glad to

sce that the Commissicner «f Pelice dic



sC in this case. He had bLefore him the response cof the applicant
and indeed he gave the ziplicant an cpportunity <f imprcving his
concuct.

The cnly ressonable inference to draw is that the applicant
failed'tc make the necessary improvement.

In all the circumstances there was no illegality ncr breach
cf the principles of matural Justice and accordingly the application

fuvr an crder of certicrari is dismisser.

The Judgment is uncznimcus. Costs awsrded to kespondents

t® be agreed or taxed.




