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' ROWE P.:
Joseph Boxhill, (the deceased) was an itinerant
salesman on his own account who drove throughout the plains
of Clarenden in the company of his assistant Manley McLeod,
o to. vend his merchandise from shop to shop, house to house and to
-
the occasional passerby. He was so engaged on the afterncon
on Noﬁember €, 1987 at about 5 p.m. in the Rhymesbury district
of Clarendon. The deceased drcve = blue‘Do&ge Avenger motor
car operated from the right hand side and seated beside him
was McLeod. & man carrying a box in his hand approached the
car and moticned it to stop. As the deceased brought the car
to a standstill that man askaed for Cock Chicken HNoodle. #cLeod
turned away to select the item and in the act of looking up he

heard the explosion of & firearm and saw & second man pcointing
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a2 short gun directly at the deceased. HWex: McLeod observed
blood "spring” from Hr. Boxhill's chest. He grunted once, slumped
sideways over the steering wheel to which he clutched and lay
there mortally wounded.

The two men were then beside each other and the gunman
demanded money and gun. He said: "Hey boy, whey the gun and the

money?" Together both men approazched the side of the car where

o

McLeod sat and the gunman placing the gun against McLeod's chest
ordered McLeod to take money from the deceased's pocket and hand
it to them. MNcLeod remonstrated: "Loock how vou kill the man and
you want come kill me now.” .Defiantly; FcLeced hit the gun away
from his chest only to hear an explosion and to realize that he
was shot through his side. The bleeding weakened him and to
furthexr demands for money, he rifled the deceasad’s pockets and
handed the cash to the man who had stopped the car. Both men
entered the canefields.

Clinton Boxhill, a son of the deczased, visited the scene,
observed that his father appeared dead, later saw his dead body
at the Johnson Funeral Parlour in Four Paths, and on
November 1z, 1987 he identified the dead body of his father to the
pathologist Dr. kllison, who performed a post-mortem examination.
At the trial of the applicants there was no medical evidence of
the cause of death.

McLeod identified the applicant 3lzir as the man who
motionad the car to stop, who crdered the Ceck Chitkeﬁ ToodléE and
to whom the money from the deceased's pocket was handed. bHMNclLeod
identified the applicant James as the man whom he saw holding the
gun at the deceased, the man who made the demands for money and
the man whe held the gun against his chest. FEoth men came within
touching distance of him and remained on the scene for sonme
fifteen minutes. McLeod who identified James on an identification

parade on January 23, 1988 sazid he had seen James once before
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aber &, 1977, and that was some thres weeks 2ariler at ihe
shop of "Massa D" at Rhymesbury, which was the last business
piace at which the deceased had stopped or the afternccn of his

murdar. He had not known the applicant 3lalx previousiy.

wn. He testified that he knevw the applicant 3iair for o - 10
years irn the Rhymesbury area by the name oif Charlisz and he knew
the applicant James by the name Croodx. On lovember §, 19287 he
saw both men on the Pump Read at Rhymesbury zt 4:10 p.m. They

were then fifteen chains away from him, one in the road and the

other on the canzl bank. Chorlie narriss a carton bax o the
back of his head leaving his face unshscunal. IZaley hed

and saw him drive along the Tum~ Road. Daley heard Lwoe cXplo-
sions which he mistool for explcding Lyw

obgserved Charlie, that is the arplicart Blalx, leaning against

hs

b

s deceased

5 parked car and kehavinc as iz he w2s turging at
sometning in the car. Later on he obsarveld the witness Moheod
running from the car,; crying for help. et wishing to gst
involved, Daley said he ran away. Dalzy danicd sugygestions put
to him in crosz-examination by counsel fox the appiicart Blair

that hz had malice against Blzilr whom fe

~
bags of cemant concigned to him by the Public Works Depariment

engaged in separate contracts to repair canals at Rhymesbury.
Police witnesses testified for ithe prosscution. In
the course of the investigaiinn, the applicant James is alileged
+o have given an oral and & written statement, under caubtion,
o the police. Detective Sergeant Wilsto:x Bennett said that he
attendecd at the Pour Paths Police Station on Hovember 3, 1937
znd thare in the presence and heavring of tho applicant Jomes,
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wzs present in Rhymesbury

illed. To



responded: "L true sir, a Ribbit do it." James expressed
a desire to give a written statement anc after the custcmary
cautions were administered, James' statement was recorded.

-

After a trial on. the voir dire, Panton J. admitted the state~

ment"és & voluncary one. James in that statement gave details
of the plan to rob the salesman but sought to place the appli-
cant Blair in the leadership role. James placed himself on
the murder scene, accepted responsibility for stopping the
car, agreec that he was present when Mr. Zoxhill was shot and
that he chared in the proceeds of the robbery but did not
admit that he fired the firearm.

On Rovember 11, 1987 in centinuation ¢f his investi~
gation, Detective Sergeant Bennett spcke to the applicant Blair
at the May Pen Police Station. Blair is alleged to have been
most anxious to co-cperate with the police. When cantioned

at the Police Station he declared:s

113 [

... them say a me ki1l the man down -
the salesman down a Rhymesbury: a Crock
do it. Me a ask yecu fi mek me give you
one statement and show you how svery-
thing geo, and you can carry ne before
the judge mek me declare myself because
& no me kill the man'.”

In due course Blair gave a cautioned statement which
contained details of the planned robbery, of the steps taken
to efiect the robbery, of his trick to encourage the salesman

to stop and of the shceting which was ths act of his accomplice,

4y

joth in the voir dire and again bzfore the jurv the
voluntariness of the statements of both applicants was challenged

he
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by the defence. On behal’ of James it was allege
police officer presented a pre-written stacement tc an illiterate
accused person who was then in terror of the presence of five
armed policemen and who had been severelv beaten, kicked to the

ground, stood upeon by a policeman, ard in these circumstances



although he signed, it was a worthless document. In respect
of the applicant Blair, the defence allegations were that at
the May Pen Police Station the officer wrote a statement
without any instruction from the applicant Blair, which Blair
refused to sign although the police threatened to murder him.
Blair was then taken to Four Paths Police Station where the
threats to murder him were repeated. This led Blair to sign
the statement. ©Ns we said earlier at the end of the voir dire
Panton J. ruled the statement of each applicant voluntary and
admitted them in evidence.

Jamgsn Cefence was a denial of the charge, a denial
that hé made a written voluntary statement and an attack upon
the integrity of the identification parade. This was the
gravamen of hif unsworn statement. He called no witnesses.

Blair, t;;;wééﬁé”éﬁ'tnsworn statemnent. He protested
his innggénce, accused the ééiicé bf'égtfédting his signature
té a written statement ithrough extreme viclence including
torture and challenged the fairness of the identification
parade, alleging that the officer conducting the parade
assisted MclLeod to identify him.

After a summing-up of just over two hours; the jury
found both applicants guilty of murder as charged. Manslaughter
had been left to the jury as an alternative verdict in.tha-event
that they were satisfied of the presence and participation of
one or both of the applicants in the robbery but were unsure
of the specific intent to kill ox to cause serious injury. By
their verdict the jury must have found the reguisite intention
for nmurder.

Mr. Wilcott filed and argued five crounds of appeal on
behalf og‘the applicant James. Qroﬁhé.l.complained about the
guality of the identification evidence. DManley Mcleod it was
said had one brief previous opportunity toc see the applicant

James three weeks before Hovember &, 1987 and on that occasion



there was no special reason for remembering him. Further on
November §, McLeod would have made his observation in stressful
conditions and in the late afternoon after a downpour which
would render the lighting conditions indifferent. It was also
contended that the description given to the police immediately
after the murder was not compatible with the physical appearance
of the applicant James. McLeod had described the gunman as
black and smooth of face. James although black had "bumps" on
his face. Nevertheless counsel for James was compelled to
concede that “smooth face® is used as the opposite to “"bearded
face", and not normally to texture of skin. &n additional point
advanced in support of this ground was that the identification
parade was held some seventy-four days after the date of the
murder and that this passage of time would impair the ability

of the witness to make an accurate identification.

We do not find references to R, v. Keane {19771 65 Cr.

App. R. 247 or R, v. Breslin [1984] 80 Cr. App. R. 226 apposite

to the facts and issues in this case. The trial judge who had
before him the positive assertion of the witness McLeod to the
effect that the deceaséd"s assailants came within touching
distance of the witness, spocke to him, and remained in close
contact with him in broad day-light for some fifteen minutes,
could not properly treat McLeod's evidence as a fleeting glance
which would warrant withdrawal of that evidence from the jury's
consideration. In sco far as Mr. Wilcott complained that the
trial judge did not sufficiently explain why the caution was
necessary in visual identification cases and that he failed

to assess or examina the weaknesses in the identification
evidence it is sufficient to refer to a passage in the summation

at pp. 401-403:
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“the better it may be to see; the
farther you are the more difficult
it may be for you to see; these
are nmatters for you Lo consider.
You bear in mind Mcleod’s evidence
as tc distance of a foot from
the car and you also consider
whether there was any impediment
to vision.

Remember there was cross-—examination
of Mr. McLeod as wo whether in their
driving during the day, dust had not
settled on the windscreen to make

it difficult to view anybody through
it. Take all that into considera-
ticn, And MciLeod went on to tell
you that he saw the whole of Jawres,
from waist to head, he indicated.
Yhen James asked for gun and money,
he had bent down and was peeping In
the car: saw his face then, it is
for you to consider Mi., Foreman and
nembers of the jury, whether McLeod
is making this up or whether he is
mistaken."”

We are entirely satisfied that the trial judge diligently
performed his duty to the jury and in the advancement of justice
in the above directions. Cround 1 therefore is, in our view
unmeritoriocus.

There was evidence from ithe prosecution that the applicant
James was arrested on Hovember 31, 1587 for the murder of the
deceased and that from then on he was from time to time trans-
ported from Fouxr Paths to May Pen in connecticn with the case.
The witness McLeod said he attended Court in Hay Pen from time
o time. This led #r. Wilcott to submit to the jury and to this
Court that McLeod had an opportunity to vieﬁwéhe applic;ﬁtmdames
on the occasions when James was taken to Court prior to the
identification parade. &#lthough there was no direct~evidence
that this opportunity did present itself, the trial judge charged
the jury at p. 420 of the Record thus:

" ,.... there is cne area that 1 should
mention before, which I dlé not
mention, and it has to do with the
holding of the identification parade

after the accused men had been exposed
to the public.



“liow, there appears to be some
irregularity there. Indeed, there
is some irregularity there, an
accused person, a suspect cught
not to ke exposed te public view
after apprehensicn and before he
has been pointed out on a parade.

If it is intended to have an
identification parade for a person,

a suspect,; that person should be
kept in circumstances where members
of the public would not have an
opportunity to view. In this case,
the evidence is that, the evidence
and I think it came from Sergeant
Graham, is that the accused men were
brought to court on several occasicns
between apprehension in Hovember and
the identificetion parade in January.
That is an irregularity.

Now, with that in mind, you have to
be very careful in considering the
evidence of identification, because
although there is no evidence that
McLeod saw these men while they were
on their way to court, or in court,
it is not something that can be -
ignored and you ought to consider
whether McLeod, or Desmond Daley

who give evidence of identification,
whether the accused men were exposed

™~ to them. You have to consider how

you are going to deal with their
evidence in the light of this irre-
gularity. If you are satisfied that
McLeod did not see them during that
period, and you have no doubt on that,
then you can act on the evidence of
identification of the parade as he
gave it and the same goes for the
witness Daley. Eut, if ycu find, oxr
if you find that you are not satisfied;
you. are not sure about that area, then
vou ought to resolve any doubt in
favour of the accused on that peint.”

There is no inevitability about a suggestion that a
potential witness who attends a busy Court will see the accused
persons who come up for remand in custody. Panton J. gave
directions which were sufficient to alert the jury to the
necessity to take a position on the reliability of the eye-

.

witnesses.and to reject their evidence out of hand if the jury
were of the view that tbese witnesses might have had unfalr‘
assistance in identifying the applicants. On the state of the

evidence this is what he was required tc do.
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Cround 3 was qguite worthless. On the evidence the witness
Daley gave a statement to the police two days after the murder
and the fact that he was not a witness at the Preliminary Enguiry
cannot affect the credibility of the facis contained in that
statement. Panton J. gave an adequate direction to the Jjury
about the ability of Daley to recognize anyocne at a distance of

fifteen chains when he said:

"He said at that tims Blair was
about fifteen chains from him
when he saw him, and learned
attorney for EBlake gueried how
anyone - ana learned Counsel
for James, 100, gueried how
anyone could see and recognise
anybody fifteen chains away.
That is & matter, Mr, Foreman
and members of the jury, for
you Lo consider, whether Daley
really saw them and recognized
them or he just saw two figures
whom he suspected were they.
This is a matter for vou to
consider.”®

The trial judge did go on to say that if the jury found
McLeod to be a witness of truth as to what he saw happen on the
Pump Road that would assist them in their cssessment of the
credibility of Daley.

Sergeant ninds who conducted the identification parades
for the two applicants in the course of cross—-examination
expressed the opinion that it was unusual for an identification
parade to be nheld after an accused person was arrested and
charged for & specific offence and that if one was done subseguent
to the arrest it would indicate uncertainty in the minds of the
police as to the identity of the malefactor. Sergeant Hinds had
absclutely nothing to do with the investigation of the crime in
the instant case and his sole function was to hold the identifi-
cation parade, upon reguest, py the investigating officer. His
opinion as to the circumstances in which an identification
parade cculd properly be held was irrelevant to any issue in

the case, ought not to have been elicited and cannct form the



basis of a complaint that the jury were 2ot asked to speculate
upon the reascns for holding an identification parade in
January 15%38.

Ground 5 complained that:

eso.. the circumstances under which
the Caution Statement of James was
taken by Sgt. Bennett on the
morning of Kovember £, 1887, were
such &s to render the conditions
oppressive: that both the condl
tions and the circumstances uncer
which the Statements ware taken
were such as to sap th
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For the purposes of this submissicen Mr. Uilcott said
he was not relying on any allegation that the applicant James
was mal-treated by the pclice but rathex upon the fact that
Blair was questioned by the police for twe hours twenty-five
minutes in & Police Station. That he said was enough to sap
the will of the applicant Blair and to render the statement
obtained at the end of such qngtioning involuntary as being
unfairly extracted fzrom him. o

In ous view there was nothing in the prosecution's
version of the interrogation which could be termed oppressive.
The mere length of the cuesticning, i.e. some twe and & half
hours, cannot be said to be inordinately long and would
inevitably lead to the making of any statement which would
bring relief freom his "tormentors.” -

This was a case in which the gpplicant James was
positively identified by the witness McLeod. Corrchborating
McLeod was the caution statement of the applicant James.
Panton J. invited the jury to reject ithe evidence contained
in the caution statements if they believed that these state-
menis were extracted through force, threats or promise.

At page 411 of the Record he sald:
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Then Serceant Bennett gave evidence
and he told you .... that he is a
Detective Sergeant at Area Three
Headguarters and his duties take
him to St. Elizabeth, Manchester
and Clarendcen. Much has been made
of it by learned attorneys for the
defence, in that they are putting
for yvour consideration, that
Sergeant Bennetit is a specialist
caution statement taker and that
the moment you have any case like
that, like this one, he is brocught
into play and he extracis statements
from men in custody io present before
jury. Jjudge and jury for considera-
tion. That is what the defence is
saving. JIf vou find that Sergeant
Bennett in this case extractazd any
statement, that he used any force,
any threat, or made any promnise to
any of the accused to get them to
make the statemeni. your duty is Lo
ignore the statement and ignore
Sergeant Bennett's evidence., If
you are not sure about it, ignore
his evidence, disregard it, dis~
regard the statement, 1if you are
not sure. Once you have any doubt
at all in this case, doubts are

to be resolved in favour of the
accused.”

Crown Counsel by his intervention at p. 423 of the Recozd
considered that the judge’s directions on voluntariness were
too favourable to the applicants, but the trial judge repeated
his stand that wherever there was doubt the henefit thereof
should enure to the accused.

The cumulative effect of the evidence of the eye-witness,
the cauntion statement and the directions to the jury lead this
Court to the conclusion that there is no merit in any of the
grounds of appezal filed and argued by Mr. Wilcott. The appli-
cation for leave to appeal by the applicant James is refused.

Mr. Chuck who appeared for the applicant Blair did not
file any grounds of appeal. ie submitted that having read the
transcript of evidence and the summing-up and having considered

the manner in which the trial judge dezlt with the issue of
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identification; in the light ¢f the caution statemeni which
was admitted in evidence after strong argumentation by
defence counsel, he could find no reascn to disturb the
judge’'s finding that the statement was voluntarily made. In
the circumstances thers was nothing that he could usefulily
argue.

We share ccunsel’s view. As we said earlier, and now

[o

repeat for emphasis, Manley McLeod identified the applicant
Elair as the decoy who stopped the deccased and ordered the
Cock Chicken Hoodle, as the man to whom he hanied the money
taken from the dead man's pockets and as the man who had

been carrying the carton box. Weak though it may be, McLeod's
evidence received support from the witness Daley and was
powerfully corroborated by the unsworn statement of Blair.
Directions by Panton J. on all the relevant issues were clear
and helpful te the jury. This application for leave to appeal

is therefore refused.



