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WRIGHY, J.

Un Decense; 3, we treated the hearing of the'appiicaw
tion for leave to apgrdl as the heéfing of tiie appeal because
iz invclved 2 901nh of luw. We zilowsd the appeal, guashea
thé conviction:for murder, sét ésiae ine sentence, substi-
Tured & cunvzﬁnien for manslaugicer and impééé& a séhﬁénce of
ten years 1mp;isonment atc haxé—lanour, Gue 1eascﬁé'fo£ S0
uoing are set out lLersuncer.

uhe «ppellant had been convicied tor mﬁr&ér in the

Br. James Clrcult Lourt on December'og i%4d%, befoke Wolfe, J. .,

and & Jury anc sentenc 4 to death. Tne sxngla ground “of
appeal compl arned Lhdt the &I al 3uage was in error when he
withdrew the 1ssue of rovocataion irom the jury, al.hcugh

tiiere was gviGence fit to Le left co the jury's consideration

On f.ae bach of the indicument four prosecucion

R

witnesses were liuted - thxee ey;»w;tnen es and one Police
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witness. The trial begén.at?lﬁsze a.m, and at 1l:u2 a.m., after
calling one sye-witness, Maerie Brown, sister of the deceased,
and the Police witness, counsel for the bréSééﬁiidﬁ*anndunced
that he would not be callﬁny tﬁé Gth T EWe ésé;wltnasses
because he did not thlnk they would ta&e Lhe case any further
but that Lhey we e pre ent and woula be made avallable to the
gefence.

The ev;aence of Merla srown wag that on August 13, 1987,

at about 9:00 p.m., WlnStOu Tachson,'nne deceased,
amdrea Sutherland (“lengy“)g sandra Samuels and herself were
walking along 3t. James St;eetf Montegyo Bayp “whien they came
upen the appellant {"ikay-Ray”) leaning against”a“motor car in
front of the Woolworth store. Miss Brown and her brother, the
deceased, had been co the Police Stat.on to report an incident
in which a man had injured a woman with a machete., The
machcue hud beeu taken to rhe Police Station but tar some
,unexplalned reason the Po¢$ce dld not takb it from mer 8o, on
leav;ng the station, che hanaed it to her bfother and he had
rtuCh it in nis panta Walgt bencath his shirt. It is not
: clear whether the two oxne; eye~w1tngsseg had been to the
?PliFEI$F§tlpﬁ as well put wien they came upen the appellant,
Andrea Sutheriand recognlaed him and said, “Yuh € dah bwoy
. ueh weh waan rape mi out a beach one time“o it was ‘esta~
lbllsnud that the appellaﬁt wa éighﬁlﬁeet away. @hat followed
u dppears frem the follow;ng eXerCt E*om Miss Bfown's'evidences

Qe Bld you know who she was talking
apout when she said, 'Yuh si dah
bway €eh, weh wah rape mi out a
beach one.time’? S -

‘Az Yes, sir, HMicky.

g:  After "wringy” spoke aid anybody
else speak?

A: WlnSLon turn ‘round and sey, 'Yes:
- a dah same bway den did dig off
‘yound hexre suh,’
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- the abpellant said, "Mr. Miller, mi do it sah. but a life”
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. Did Gig off where?

B .

A: Him shoulder, ‘... here suh, uunhg
a jail.’

ve  NOw; afﬁe;'. nston spoke did any-
body elsé speak? S .

by Micky turn to Winston and sey,
’Pev bway, how yuh gwan llne yun
a bad man f£i wx suh. o

(: Aaftér kicky said thas did anything

- o happen? 7 , o e

b'rd
s

_When Micky sey, 'Hey bway, how yuh
?gwan 1ike yuhk & baa bway i mi’ =
suh,' Winston sey, 'Yuh a idiot,
bway.® ”

¢:  After Winston said this, gicd any-
thing happen?

Az . Micky tek out a ratchet and sitab
him ngnb here and run. Him grab’
nim and sey, ‘Yuh a bad bway fi M .

¢ Vait a little, MickRy took out a
ratchet and stab him where?

L

A3 Sey"‘la yuh o bad bway £i mi?
And_ i just tek out a ra»chet and
‘stap him right here (indicatinyg)
ana run.

_ When you say ‘'a ratchet' is it a
ratchet knife you are talking’
about or what?

L

A3 Ratchet kniie.“
in cthese few lines she related the tragic drama of how a
human life was destroyed with what bears the ha;lma:k of
ummitiyated -Savagery. Thereaﬁter%_gaid she, Sandra teok off
her slip and used it in an effort to stanch‘the bl&ediggland
they took him tQ_the‘hospital where he was proncuncedfdead

oy the doctor after which a report wWas made to ueuec: ive

Acting Corporal Lesga killer, who tegtifiea that when he

o
i)
"

arrested and caucioned the appellanc on February 25, 19

it. needﬁ CO be nOtbG. that it W&.S .Ln cro=S*axar11natx.on

that hiss Brown first disclosed. that the deceased was in
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possession of the machete that night and when guestioned as

to its final cisposition shé repiied that ‘she took 1t

from him -
“pftexr me.go at hospital .... ovecause

him have it and him bleeding.and mi

just tek it from him .... bedause n¢m

golnc in to the doctor mi jus tek lc,
She denlba the suggest;un that they had passed the appellant
when the deceased, stopped and then went back to where the
appellant was. @8he disclosed that thé deceased had only
that daylﬁéeil£eleased érom;jail after beiny in there for
about three months. fhe true-auxation is not clear because
she said he had been away for & long rime "because ne was
at approved school”. Following upon her earlier denmial, she
denied, toéf:thafuthe deceased puliéd the machete from his
waist and chdseu uhe appellant around the car, chopping at

him and that it é = urzng tnls chase that the appellant drew
his knife and made the.fatal stab. She dic admit, however,
that the stabblnc dia take ‘place beé;de_the car. after
that she saia it was ®right on the piazza’.
in filliﬁg cut the:detaiis of thé:inc1aent@ she said,
referring to the deceased -
“Him have a machete put him don't use
. the machete Lecause him cidn’t get no
time, Micky just drape him.* Co
Bﬁg} almost in the same breath, when guestioned about the
'-égééingp she denied'ﬁginc'éhém#crd and then said it was a
mlataﬂe to have so said. Gu her account it was a sw:l.ftF
sudaen ana unprcvohed move by the appellant which left the
aeceased no time to use the machete.
-rlin an uhswotn”étatementq the appellant related that
‘he ﬁaé:sténding by the cér smoking a cigafetté when he saw a
group of flve—pcrsons approachlng and as they passed him one,;
whom he callea Nadlnu gutherland, remarked, "$i the boy Micky

ﬁﬂy whey try fl hole on poq me over beach®. “This was
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followed by the déceased; Jackéon, saying, "A dah boy deh-mi

want chop off he ‘hand £or him beat me ap dung :jail®, . His

account contlnuea
"So mi nu ‘ena pay him no mind, but
*im still insis’ and rushing at me,
Yes ... Seb ’"m waan chop off the
boy hand. £&o "im sister dewn hcle on
pon ‘im and seh “*behave yuself’.
Dem hole on pon him ana seh “benave
yuself; yu 3ue ‘a come from jail’
S0 dem hele ‘im ang walk round two
chain away frbm me. Yer Sir, - “They
51s’ more ~ push.away - 'im insis’
acre push;ng away "im sister ‘dem;
and rush at mi. &0 when fim rush
at mi; push away "im sister dem and
a run come, mi si ‘im draw out ‘im
cutlass out a 'im waist. 8o I was:
standing agens a car. e ¢
chasing mé round the ¢ar. 5o he
keep chasing me round the car, a
rush round the car, and keep rushing
round ithe cary and stop suddenly.

fim. cnop at mi. 3o when 'im chop
at mlgrmlss mlg'mu round pack the
car agen. 'aim keep chasing me said

way. . Two time ‘im chase mi in the
last two. econds before him stop
chasing mi. Yim chop agen, so I
figure .this man woudda kill mi, s©
I have mi knlfpp mi tek out mi :
ratchet knife out a mi pocket. ©Go
he chop at mi the last time, so I
Gduk and shub®  (motioning).

He continued:
..» - "When he chop at me i duk and push

mi knife. &c when mi push mi
- knife {(motions) him start stegga

wey - me and him together.- 8¢ Yim
sistey dem rush aown pon mi. Oie
bruk a bottie in mi head.- So I~

-.get scme chapce to oreak away out

a di crowd, Sir, so I ran. So when . -
i ran off down 5t., James® Street a

hear a lot of excitement behind me.”

The defence accepted the gift of the twe discardeag
prosecutlon witnesses ané Andrea Sutheriand was called to the
witness stand. he dlfferea from Merle Brown in recounting
the events of tne evenlng 'in that she said that. after the
deceased used the words attributed to him by Merle Brown. he

pulled a machete from his waist and she walked off, apparently

not wishing Lo ee the outcome. But, in creoss~examination,
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she .succumbed to ihe suggestion of counsel for the prosecuﬁ

cr

tion snd said no machecs was in fac

pulled. hcwexhr, in

Qx

re-gxaminaticon, she mainta that he did have txc ndchete

in his hand and that he gol it from perle E:own; who handea
it to him duriﬁg The a:aunent.

Sanééa samuels tescified that, as theydtew near to
the appellant leaning on the car, Andrea sutherland stopped
and drew her attention to the appellant sayinQ; "rf mi si thac
boy therep‘is hin wae holding me out a beach®. The deceased;
who had apparently passed nlm unnoticed, then Lu -ned around,
noticed the appellant and;equaimeé; nMi raa, nu di boy de
whey Leat me up dﬁng a Jjail®. uwhe pleaded wiﬁh “he deceased
to cone but -

“he £lash out ana yo dung and ¢o

round Ray-Ray with the machete,

chop after Ray-Ray:. and Ray-Ray

hola him, flash and hold him,

pull cut his ratchet knife and

stab winston in his chest.'
The appellant ran off and, as the appellant had said, the
deceased called to her to hold him. &he did &nd he staggered
o Hylton's Drug Srore where he fell., She then took off her
slip and tried to check the bleeding.

Cross- exam;n«t;on of he; was brief.- it elicited the
admission that.sﬁg'ﬁad not bold the Po;zge‘abou* +he chopping
but when, in %é?examinabion; she was aSﬁed‘uo account for her
conduct she. sala Lhatg afte r' axing the aeceased Lo the
hospital. shg had left to’ har-hone and while there

. Merle Brown and the mother of the deceased came and told her

that the Pollce wantced her to come and give a stafomﬂnt avd

‘that while on the way to the Police these WO 1adle= asxed

her not to tell the POLlce about the machete. o
Miss Noswerthy SdbmltuEQ that the trlal juage had

failed to discharge the dutv pTaced on hlm by gectlon & of

_the Offences against the Per;on Act fg that there was
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svidence such as.the SQEEion;COH?emPlates but he did not leave
thesissue.of provocation to be deteruinea by the jury. The
. 3ectioh- rea 5 a?;fOlloys: : - L

_“yhere. on, a charge of murder there is
evigence on which the jury can find
Ltnat the ELIbOM charged wisg provoxead
(wnether by things done or things
said or vy both together) tc lose ni
seli-coutrol, the guestion whetner
ihe provocation was enough to nake a
reasoneble man do as he dic shkall be
left te be determined by the juxy;
ana in ucte;n‘n!na that guesticn the

LE : jury shall take into account gvery-
thing both done and said acecording -
te the effect which, in their Opithﬁ;
it would have on & ‘reasonable man.

if WES M_. Sﬁﬁeé’ submission that, far from the
ﬂpgellann belng provoaed +o lose¢ his self-control, the
lappellant hlmSEl; had said he wag not affected when he said,
_“Mi nu °ena pay him no mind“. - But such & reading does violence
7 }5-Lhe Lcnte :t because he continted, -"but ‘i still insis' and
t ushlng at me" vurther, Mr. Sykes contended that to satisfy
the section the judge must, as when ruling on a no-case .Sub-
mission, assess the evidence and determine whethex -the evidence
can be intelpfeted ithin vhe terms of the section, but that
there wa; no such evidence.
S0 far éé the evidenee goes, there was no doubt about
Lo ”éé§é5té:6f the caéeg viz, that the deceased was -in

ApO:S@SS;On of a machete during the incident and that the three

iy

w1tnesseq, who testlflad 4% to the facts, were indeed present.

¥Lhc dl uuLe 1e;atvd to the p01nL incime when he recsivec the
machete from Me11¢ Erown and what part. if any, did it play in
d-he encounte
In asse581nq the testimony of the witnesses, the jury
coald 3urt1f1aa¢y take the view that bias, springing from the
relatlonshlp between Merle Brown and her deceased brother,

would rauhgr 1nclzne her to mitigate his conduct -and so not

nake a fulldlSClCSurL of tha” true facts,confronted as her
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_evmdence was by che contrdry evidence ©f the :two defence.
witnesses,; Wi, aithouqh the prosecuczon ‘could not yse. .they
could not wish away. The jury could, therefore, concliude that
the trueJﬁosition'Qqé;neither as terse and almost emetionless
&s recounted by Merlé E%éwﬁ'nor as pulsa ting and damning as
the defence yxescnted..:ﬁhile such g view would negataive self-
defence; &t would neve1nhel=v= leave reon tor mansgliaughtexr
based on provocation. It is orly too wexbwhnown that what
dogs not justlfy may exouse. xf that view.were guestioneg on
the basis :nat there was no’ ‘evidence of a provocative conduct,
shen we wonld:call attention to the two charges levelled
against the appellant, i.e. assault with intent tc rape

" ‘Andres Sutherland and chat of woundingVWihston Jéékéﬁﬁvi

‘charges ‘which were repeated in the hearing ©of the'éppellant

";and certalnly werne not lntended as peaca cf:erlngs, "added to

rr'

:wat ig ‘the very important fact that the three eye—thnesses
support rhe appellant’s contentlon_tbat lt was the 4dsceased
" who addressed the appellant and app&oachea hlm,

of relevance, too, is the fact that the dbceased,
winston Jackson, had been xnlea ed trém prison onl} ‘on that
Yery- day and was okviocusly seeling the ap\mllanu fer’ the first
rime” outside the prison walls. HNo JuugeF dispassienately
viewing that evidence ana maklng room for *easonable
inferences; which the jury werg entltlea o uraw, sHould lose
‘sight of “the fact that tuat ev 1uencey which mlgh“ not justify
self?&eience, could prpperly accommodate a verdict baged on
provocation pecause not only does a truye case of ?rovocation
quite often masquerade &s self-~ acfence but thézéaﬁé:evidence,
which fails to support self- deience, very properayp in certain
circumstances, sustains a plaa of provocatlcn, The‘judge is,

in thosé circumstances, duty—hound to leave the igsue to the

‘4ury. This view isAwell*astablished: See Mancini V.
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pirector of Public Prosecuticns {(1542) &.C.I. 28; C.A.R. 65;

Bullard v. R. (1857) A.C. ©35; 3 W.L.K. w58; 42 C.A.R. 1j

R, v. Porritt 3 B.E.R. 4633 R. V. Cascoe ii%7u} 54 C.h.R. 401;

R, v. Hart {(197%) 27 VW.I.R., 228 at 236. .

For these reasons we were satisfied that there is greac
werit in the ground of appeal and held that the trial juage
was in ervor when he wichdrew the issue of provecation from
the jury’s determination. We accordangly made the orders

previocusly referred to.



