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CAREY P. {BG.):

This was an appeal agaiunst sentence which <omes
before tinis court by leave of the single judge. The

guilety in the High Court Divisgion of the
Gun Court held in Kingsion on 2U0th Hovember, 1986 to two
couats on an indictment which chargsed iliegal possession of

firearsn and wownding with intent. He was sentenced to

consecutive terns of seven years and five years imprisoument
at nard labour respectively.

The guesition of substancs before the court

relatved to the propriety of impusing consecutive senteances

Whar: an is convicted of possession of @ firearm and

ST fonce commitced by or with that firearm 2.9.
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robbery with aggravation ¥, ag occurred in the present casge,
wounding with intent.

Te Degln by reférring Lo the hiszorical face, viz,.
that Parliament get up a aspecianl tribunal, viz. the Guan
Court, for the purpore o disposing ol cases invelving
the possession and/or use of what we may conveniently refer
L0 «i i1llegally obtained firearms. See the Sun Court act.

Indeed, so seriocusly did the legislature regard firearm

[

possession simpliciter that in the beginning, it fashioned

a
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pecial puaisiwent Lf.e. iadelinite detention. Although
this was subsedquaently struck down as uwnconstitutional by
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the Privy Counecil in Hiude & Ors, ve R, 24 W.I.R. 323,

Parliisnent enacted amending legislation providing for a
sentence of lmprisonment ivr lide as a mandatory punishment.

That ©oo nas veen aliared Ly

»visyg the wmandatory require-
ment and conferring a diccretvion on the trial judge. There

ig thus a moailfage policy on thie part of the legislature

to treat possession ol a firesrn
vifence.,

Fhere that firearn. is theraaiter used in the
commission of a criminal offence, wa do not think it can
properly be said that the pozsessici charye becumes merged
in the othev wufence, so that effeactively there 1s unly oue
activity, whicvh merits punishaenit. #e have in mind casges

such asg . v. sBrickligge 7 W.L.R. 45 whaere the churges were

smoking ganja and possession of ganja or in a recent decision

of tnisz court R. v. Manderson-Joneg {(unreported) R.M.C.A. 33/89

dated 30th Hay 1989 where the charges were ohstructing traffic
and parking within 30' of an interssaction. This genre of case
is where one activity provides the prosecution with an coption

as to the charge to be preferred., The situation in resgpect of
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It is the charge of possession simpliciter which gives the

tourt ites jurisdiction to proceed to hear ané determine

offences committed with the firearm. The charge of

possession is, therefore, a substantive charge although it

cannot be denied that possession of the firearwm is incidental
to its criminal user. %e are of opinion, therefore, that as
substaative charges, substantive pesalties may be imposed
and made to run consecutively.

but different considerations are bhrought tc play
when we coire to deal with the guantum of sentence imposed.
The court is concerned to ensure that whatever sentence or
sentences are iwmposed, viewed globally, the punishment
should not be manifestly excessive. #ith the assistance
of the Clerk to the Gun Court, we were able to obtain some
statistics showing the range of sentences imposed in that
court over the last three vears, where the second count is
wounding with intent. The average for this period was
about ten years. The appellant in this case pleaded
guilcty and w= think that some discount should be given in
that regard. We are of opinion that the learned trial
judge did not accord sufficient significance to that factor
in mitigation of sentence.

In the result, we reduced the sentence on count 1
to five years imprisonment at hard labour, affirmed the
sentence on count 2 and as well the order for the sentences
to run consecutively. These then were the reasons which led
us to our decision which we had aanounced at the end of the

submissions on 24th July.
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