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CaRBY, J.A.:

We now giﬁé our reasons for refusing this application
for leave to appeal. On 17th June, 1988 after a trial which
began on l3tﬁ”Juné;fin the Home dircult Court before
Patterscn:Jﬁénd a iufy, the applicant was convicted on an
iudictment chéfging'the murder of three pevsons on’
llth September, 1547, Count one alleée& the murder of
Wiltbn giown; count twe related to Winston kicintosh which is
the reél’name.of Peter Toéh@ the internationally known
"negguy“ sin zr'béunt three was in connection with the death
of Free I Jasi Anilﬁébékajiraipithe Ragtafarian nomenclature -
of Jeff ﬁixuﬁ; a well- Lnown broadcaster and discs jockey.

The prosecution led evidence that at about. 7:30 p.m.
on the'iiﬁhlééﬁtémber Peter Tosh, his common<law wife
Marlene Bro;n and their visitors Michael Robinson, Wilton Brown
and santa bavis were enjoying a quiet evening in the privacy

of their living room at their home at Plymouth Avenue, Barbican



in St. aAndrew. One of the guests-lgt:in the applicant whom

he knew before and two other men who had arrived with the
applicant. Their interest was not to watch the television
programme by satellite in which the other visiﬁors were
engaged. These intruders”biénéiSEEd.éunSa Bouseholders and
visitors alike were peremptorily ordered to lie face downwards
on the flcor. The command-wasiﬂbelly it,” hardlY”English o}
Jamaican English, but menacing“and'strikingly clear in 1ts
purport. The applicant as leader demanded money and they

were told by Tosh and indecd by his wife Marlene Brown that
they had none. But this was inccmprehensible because Tosh

had just returnad from a tOLl.;bIUau with United States
currency. wor Jdid the applicant taxe kindly’to Marlene Brown's
explanation for this regretiable state of affairs. She advised

that the applicant's brc;ner had vxsxted gaxller in the week
and had been given money. He expressed the view that che was
wholly to blame for f@ter Tosh's financial incapacity to
maintain "we", neaning presumably &nycne who came Ly and asked.
Her continual explanation appeared to ir:itate_apd.anger_the
applicant who then turned his attention to Tosh himsgelif
demanding to know whether he had given his wife so much
authority over them; that ne threatened to Eick hiti..

Thege proceedings were interrupted by a knock.
Thereafter, Free I Jasi Ani Kabakajirai aiso knawn as Jeff Dixon
and h.s wife were ushered into the room andﬁogéered to lie
face downwards on the flopr.. Mr. Dixon was unwilling to
comply despite the ienace of guns and jabs from the gun of cne
cf the intruders. Eventualily heirespcnéed to the advice of
hariene Brown. Thereafter persons in the ;oom_wgre_robbed of
jewellery and onc.of the nmen, having found a wmachete soke

where in the house used. it to beat Marlene Browh. She Wwas



forced to the ground and shet, she said, in her head, the
bullet fortunately for her, oniy grazing her skull. She was
thus able tc be alive to recount these events., o

’Af.teﬂr this flli-sr-;: shot; lt'heré‘ was & bayrage ofr Ashotsu
a1l the men must have fired. Everyone lying on the floor Qaé
shct . threé of them fatally eaéh of whoﬁ‘formed the basis of
a count in the indictment.

Another witness who lived to tell the=t;1e was
Michael rRobinson. He too was well acguainted with the apélicant,
The widow of Jeff Dixen did not know the applicant before and
it does not appear that she was invited to attend an
identificacvion parade. YHone of the witnesses to the incident
were acuainted with the other two gun men.

The defence was an alibi. The applicant, unusually
in'this jurisdiction, gave evidence on oatch and calleu a
witness in support. He acknowledged that he xnew both witnesses
on whose eyc-witness account the proéecution relied and
asscrted that botii weré’actuated by féelingé of ill-will towards
him. In the case of Marlenc Brown,.he related a discussion
befWeeh himgelf, Peter Tosh and the witness in which she
refétréd to him as a “f...... liar ana'news carrier for
fétér vosh. It séeméd'that the-witneéseé" brother while
driﬁing Peté:'Tééh“s;cérﬁ had been invelved in a motor vehiéle
accident and the applicant had brcught this to the attention
cf Pétér:‘i“‘osn° He alsé'explainea in the course of his
evidence, that althouch the relationship beiween himself and
ithis witness cooled, he nevertheless continued to visit and
eat whac_#hé_h&d prépé;qu“_

ﬂitﬁ'regard;tq“tﬁa'o;ﬁgr_witpesg liichael Xobinson, the
applicaﬁ% related thatf&ﬁridé'hié last visit to the Tosh's

befcre the incicent, he had been given $i,000 by his



benefacior who had also given Michael Rebingon an amount of
$500.  Robinson was less than happy with his offering ana .
intimated that be was snititled to mere. dut Tosh said that

he was not in funds at the time and suggesced to Rebinson that
he should contact him later?. Peter Tosh fqrthe: informed
Robinson that the applicant. who is &isc callec "Leppo.” was
his *brethen.” 411 of this made Robinson guite unhappy because
on the following &ay when he met RoLinscon and greeted him, he
,:;eceived Nno Lesponge.

- The jury were required then to consider on the one hand,
the identification evidence of two. cf the eye-witnesses namely,
-hat of Marlene Brown aznd that ¢f Michael quinsqnq un the
other hand, they had tce take into account the.ailbi uf the.
applicant and bis witness, The-identifigation.evz&ence Was,
in our view, more than satisfactory. Witnesses and appiicant
were known to each other. The lighting was adequate; the
cppertunity for cbserving lenytihy, pxcx;mity”for viewing the

applicant was -close. Uo fa:s as the directions on the important

+
atd

issue of identificacion of the trial judge went, no complainc

has been levelled by counsel for the applicant. We ourselves
are satisfied that ithe learned trizl judge gave directions which
were adeguate, clear and accurate. The jury having rejected
the alibi had powerful evidence on which they were entitled

©o return the verdict they did.

Learned counsel for the applicant put forward thiee
grounds to suppoct his application for leave to appeal. We
set them out:

i, ‘The learnec trial Jjudge erred in
principle in refusing the applica~
tion that the caution statement of
ihe co-~accused be edited. As a
result hearsay evidence was admitted

for the purpose of identifying the
appelilant.



. The inadmissible .statement was
© highly ‘prejudicial to the. |
- appellant and went to.the roct
-“or the casee___;g” '
. In the c1rcumstances, notw1th»
standing the trial judge's
‘direction in the. summing up,.
there was a distinct danger that
* = the Jjury was influenced by .the
1naam*551ble evidence in aLr1v1ng
at their vexdict." :
The caution statement to which reference 1s being made;
was provided to the ‘police by the appiicant's co-accused.
That statement weag tendered without any objection from that
co-accused’s counsel, who expressly stated (p. 170) that the
co-accused was entitled to have the entire statement put in
as ‘part of his defence. Cbjection was however taken by
counsel for tune’applicant to the last sentence in:that state-
ment., He wished to have that sentence edited cut .of the .
statement on the ba31s tna+ "lts plejudlclal effect ocutweighed
its probatlve,value, The judice alfected the applicant.
The learned trial juage dtnlud counsel's cobjectiocn and the
statement was aumlttua in 1ts enulretyc Those objections
form the basis of these grounds.
in the cautlonea statement the co-accused stated that
he did transport th*e; wmen to Tosh's house at the material
time. de had ncot kneown these men before and hada been reguested
by the watchman at hiz workplace to assist some of his friends.
These persons in turn asked him to tdra them to Barbican. He
menctioned the flurry of shooting, the men returning to his
van anG his driving off and being wained to be silent. ‘That
very night he learnt of the murder of PeLel Tosh., He latexr
saw a photograph of a man in the ta; newspaper ~ and his
statement then continued -

B oiesssssesosand 1 recognisea the
v

photograph as one of the men who I .



"drove in the van to Peter Tosh
house. He sat in the. back. He
was the man who I saw with the
gun when we weré coming from the
house. The name below the photo-
graph wag Dennls Lobban ctherwise
called LepPO, : :

To this unéerllnedfsentencen Eounsel rock objection.

The pxr Llce of’ edlt;ng the statenent of an accused
perscn wiiich the provecution: seek to tengeig is usually done
‘where' the statement contains an-adunission of a. previous
convicition or shows other matter reflecting on his character.
See for iastance the observation of Lord Goddard, C.J. in

Tuiner v, Underwood (1948) 1 411 E.R. $59% at p. 660,

My, Williams also referved us to Barnes & 0Ors. v. R:

cott & Anor, v. % (1%89) 2 All BE.K., 305 where Lord Griffiths

made observations with respect to editing depositions. . The
learned Law Loxd said this at p. 313 -
*The depesition must of course be-
scrutinized by the judge to ensure
that it 'does not contain inadmissible-
matters such as hearsay or matter
that is prejudicial rather than
probacive and any such material shoula
be excluded from the depesition before . -
it is read tu the Jjury.
:Again it is plain that the edltlng under refe:enbep "elaues
to a depou icn thCn afrects cne accuseu named theraein.
in the case where one co-accused makes statements
implicatin g hig c0vaccuaedg WE are not awaze of any rule
requiring a trial 1ud3c Lo edit sucu a uLd ement. lnaeedf in
our 3udgment, it wculd be wnoLlj unfaiy to the maker of the
uLatemenL who woula be entlt;;u to have the st¢Lement in its
enf;reuy placcd ucvore the juLy, & tri al judge has an undoukted
duty to ensure a fa i tri l but thaL cannot mean fair to one;
and uniair to & co-accused. His responsibility is to both.

We have already observed that defence counsel for the co-accused

in the instant casé, "intimated that the whole statement was



necessary for hiz defence, and provided reascns therefor., ...
We fail ©o- see how the learned trial judge could,haveﬁaqﬁggy

otherwise than he:did. We think the principle is .

gonveniently set.out in the head note im R. v. Cunewardene

‘35 Cr. kpp. R, 80 -

*fihere a priscner has made a statewent
implicating a co-accused who is tried
jointly with him, it is- the duty.-of the.
Judge teo impress on the jury that the
statement is not evidence against the
co-prisoner snd must be entirely
disregarded for that purpose; but .
counsel for the prosecution, in putting
in the statement, i1g not under any. duty
o gelect certain passages anc leave
out others.” - S

The duty of the trial judge in these circumstances is, we ..

emphasize, ©o impress upen the jury that the statement

»

implicating the co-accused is to be entirely disregarded. In
our view, the learned trial judye discharyed his responsibility
correctly ana with the utmost fairness., Ee directed the jury
in these terms -~ (at p. 3606} -

B o eesasassecind Darticular, I must warn
you that the statement of the second
accused which was admitted in evidence
and read to vou,. it was tendered and
admitted as evidence only against the
inaker, that is; the second accused, and
at no time was it evidence against this
accuseg man, and I am going to tell you
to discard that statement encirely.

In no way can it be used to
further the case for the prosgecuticn
against this first accused man. Foryget
entirely that you heard ithat statement.
Nothing f£rom it, nothing said in it
nmust coleur your judgment against tlils
accused man. There ie nothing that .
was said in that statement that can be
used Ly you against this accused man,
now sitting in the dock., X want ihat to be
very clear and for you to bear it in
ming."

We are satisfied that those directions cannot be
faulted. 7This is not a situation where evicence was wrongly

admitted and the question is therefore whether that



inadmissible evidence turned tihe- scales against the applicant.
THe statement of the co-accused wag admitted in proci ¢f the
prosecution's case against that co-accused, and the judge was
constrained. to leave both the inculpatovy and the exculpatory
portion for the jury's consideration. &t all events, we cannct
agree with Mr. Williams that the portion of- the evidence
implicatinéﬂthefapplicaﬁt}'tippeé thé scalés-against him. 1In
cur view,'andlwe repéat.f“a.§owerfﬁi casefwaé made out againstc
the applicant whi¢h=fﬁliy sﬁpported*h;stconvictiun on each of
the thrée“counts.of murdéfo Iﬁ the résult, we came co the
conclusion that there was no merit in tﬁe Qrounds argued before

us.



