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RESIDENT MAGISTRATE*S CRlMiNAL APPEAL # 94/86

 7}fC0éf;. The Hon. Mr._Jusfice Carey, J A
S ‘The Hon. Mr, Justice Campbell, J. A
The Hon Mr..Jusfice Downer, J A.-(Ag )

REGINA vs. DENZIEBEAGLE oo

'“ ZL Sheckieford for appetlanf . E_° u"

'7T'John Mood:e for Crown

Before one of +he ResudenT Mag:sfra?es 51ffang a? SufTon

' STreeT on +he 29Th of Aprll IasT year +he appelianT was conv:c?e ;on .

'fi;counfs of |ndecen+ assaui+ and assau%f occas;on:ng acfua}3bo :Iy harm |

'*fiand senfenced as +o Thn firsf coun+ fo The maxsmun g e,, 2 years

"ffempr:sonmena a+ hard iabour, and cS +o coun+ 2 To 3 years lmprfsonmenf 1 7””:

- a+ hard iabour The senfenﬁes belng made To run concurrenf!y

The c:rcumsfances of fhe case are ai+ogefher shockange,_Théﬁff“““‘”i'

i ;comp!a1nan+ a Teachﬁr,_who is The gsrifr(end of The appellanf Tesflfled f;it; ;55'.

'.¥1; +ha+ on Thﬁ ZOTh of March 1986 she was aT schooi when shc was v:sr?ed

'75There by +he appellanf As a rosul+ of a conversaflon she wenf To hlS.

'  ?home wn:ch was qu;Te ciose To The school and cerfa:n_evenfs +ook piace,;;:flfyﬁ~'f

'vff¥in whfch, she claamed she was lndecenfiy assaulfed-and:rece:ved lnduries,flf3
':V;fashe sfa?ed ThaT she was boxed ;n her face° she was beaTen W|+h a bel+ allf.m

. ~ Th1s be:ng done when she was nade, and a knife was pu? To hcr Throaf wh:cﬁ




-;oaused some: |nJury To her neck and There was some :nJury +o her wris?.q{gff
__ln so far as’ +he |ndecenf assaulf was concerned, ve' do nof propose To iq,;_ﬂ“

: cafalogue The ilST of really, perverslons Tha? Took place.--There lS :-!:'

- ne quesflon ?haf if Those even?s +ook p!ace, They cerfasniy were ac?s L;;{f;h--i~7‘

"-.o*F lndecenf assauif. ;; :;;

The appellahf'denle _+h +_he commaf?ed +he offences oharged'eesezf

_He d:d admrr +ha+ 'I'he complainan“i' had ccused._

m of lnfldelaTy and. 1n

' +he evenf he had smacked her_on her boffom. SRl

The ma{n.grounds of appea! wh1ch have been raised bofore us,.}
: grounds 1 and 2 wh|ch are sfafed in The foilow1ng form :f.s i

1 The 1earned Res;den+ Maoisfrafe felt |nTo

: Tgrave error when heréfused an application by

-~ the defence ‘10 recall the oompiannanf ‘who “had"

already testified Yo establish from her. whefher

_or not’ the witness Wesley: Nelson was ‘atithe - L
U premises before he was'called to give his evadence,TfJffsgssa
- fhereby denying the: detence The opporfunlfy of e
U projecting Nalson®s testimony in cross examxna+|on A
- of ‘the cemplainant with the resu!fan+ pregud:ce To e

ﬁf?1fhe accused?s defence . L o R

L2, The iearned Res;denf Mag:sfrafe w1+h respec+
~grievously erred when he rejected the defence of
o Wesley N& |'son as being “a‘conveniently: caufioned SRR
-waTness nofw1+hs+and:no that the witnass presence3**';'
gt the ‘premises was .not: chaltengeﬁ by “the® prosecu-:' i

S complainant’ ad the application: referred To a+
-'_:ground (T) above been apprcved n. : _

| These grounds ar1se from The facf fhaf affer The prosecu?:on had closed ;i'
.'I?S case and :ndeed afTer fhe appe!lanT had glven eVIdence, counsei forf‘fs
the defonce who a[so appears in. +h:s Cour+ app!|ed To The Cour+ To

-re~ooen The Crown s case for +he purpose of aliow:ng hlm +o recall The

 tion and could have besn confirmed or’ “denied by The'i[f_ ;{;yj,l.fls

._{compialnanf S0 as +o ask +he w:?ness Westey Nelson abou+ h;s presence ,:;’""'V

 raf premlses on fhe occas;on of fhe 1nozd nT whlch g‘ves rise ?o These

_charges Thaf appilcaflon Was refused

WhaT we des:re To say :s This, 1+ was a maner for The

iearned Resaden'i' ?-’lag:s+ra1‘e s dlsore'hon whe‘l'her he wouid have permlﬁed:__;__-"_'_'_

iisuoh a course and he would be onthied To refuse To re—open fhe Crown s




case. The circumsfances under which that can bz done are well known,
| fof-ékampfé;'{f"a matter arises ex ‘improviso and it:'may be that this =
was The view: he Took. BuT what is-serious about this'matter is that,
havfng refused The ‘application, he wehtion to make a finding which-he -

recordud in the following form:

."6. Westey Nelson purported to have a casual
.conversion with.the complainant after she had
left the rcom, | reject as a conveniently
.cautioned witness. . Although the prosecutor did n .
not challenge the presence of the witness, Nelson,
as the Court invited him fo.consider doing, it is

. noted that the defence did not see fit to project

" Nelsonfs testimony..in cross-examination of. the
complainant.”

in our Q;éw .|+;musf.améun+ +§'a misééfriége”of jﬁs?ice
where, the Re5|den+ Nagas+ra+ having réfuéédde'pérmiT ébunset to
recal! a witness. +o pu+ hlS defenca ‘then uses fhc very fac+ ?haf it
has not been done,-as_a-basys for_re+urn;ngxa vgrdict advgrse to an
appel lant, Tﬁaf;¢oﬁ§}jfp+és:é gubsféhTfél hiscéfﬁféé@-ofijpgfice; it
was wholly unfaif;f§'+ﬁé égﬁeff5n+°wF6f'+h§f.féaéoh élbn¢; ¢h]s convic-
tion cannot stand. 5

We. aiso.éome To Thb V[oW ThaT The verdlcT was. unreasonabte,
This was a casc of lndecenT assau[T .where, aIThough fhe law does no¥t
require corroborafton;»such-confjrmaT4on,shouId.be-}ooked for, There
is nothing in the findings of %Hé;éé;iéénf.Még{é+réfe fd.aéﬁdhs?rafe
Thaf:he:broth%=h15-mihd-?0'bear on that aspact of the case, and it
seéms +6 us passing strange ‘that having regard to the degree and leve!
of depravity that the victim compiained of, that she could have remained
in the company of +he-aﬁpei!ahf"*or“SOme-Time,lwashing-The sheet which-
she 5aid had been soi led “in the course ‘of the activities which had taken
place, walked ouf passed” the appellant’s step~father who was on the -
premises and made absolutely no complaint. It =Iso seems 10 US curious
+hat when the police were summoned fo the school, she certainly gave no |

statement Thé+“sﬁé'broughf'¢5:+he police attention, ‘the fact that the = -



*'blouse Thaf she had used To gef hersolf cfeaned and whuch she was +hen -:'f§ :':-; ”

"a-*wearang, had ln facf been son!od Those are facTors wh!ch, we fh:nk

houid have aIerTed ?he Eearnnd RLSiden? Maglsfra+e To examlne w1?h care,f_f[

| ”:fljfhe s+ory To!d by +h|5 pEFSOWD;:  ﬁ;i3;7f3=f “.¢

Mr Moodae who appuared for fhe Crown cand d!y conceded fha+?¢fﬁ;:”wh'”:

. 'he wouid no? suppor? %he convncfaon |n Th;s case !n +he resuif The

'iaStdea;_T,.:




