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DOWNER, J.A.

The appellaat Derrick Brown was found guilty of the
offences of illegal possession of fircarm and wounding with intent
by Wolfe, J., presiding in the iigh Court Division of the gun
Court. He was charged jointly with fntheny Zngel and Donovan Smith
and the finding of the court was that the firearm ass igned Lo the
appellant was used to shoot at and wound the victinm B
Detective Corporal Zimrcoy Gieen. The circumstances of the shooting
coupled with the fact that Ehe appellanc was a member of the
Special Constabulary Fcrce have raised an important issue of law
which was argued with great force by Mr. Gayis belson.

The Pacts

Detective Corporal Grecn recalled that about 1:30 a.m.
on Friday 5th July, 1887 on reaching the ccorner of Lacy and

Pertiand Roads, he noted that there was a crowd at a street dance.
Abcut a chain away, he saw four men of whom he knew ©wo

previously. These two wers Angel, who was tried and convicied, and
tne other was Arthur; who played the crucial part in the incident.
As e proceeded, Corporal Green recounted that the four men who were

under & street lighc were following him. He became suspicious and

concexled his service revolver under his shirt when one of the men




called out to hin saying "hey big man, don't move.® The officer
heard an explosion ané realised that he was snot. He fell to the
ground and observed the four men who had followed him and, that
Arthur was pelnting 2 gun =zt nin. They were then just on the

a

cppesite sids of the road away Irom him.

It was in thosce circumstances that he attempted to draw his
service revelver when Erihur fired morc shots at him which caused
him to feel burning sensacions in his left hip and abdomen. At
that point the men ran away together, and he crawled away uniil he
saw a police vehicle which rescued him.

That the wounds inflicted on him were serious was attested
to by Dr. Dundas an Orthopaecdic Surgeon. Detective Corporal Green
Was a patient firstly at Kingston Public and thereafier at
St. Joseph's Hospical. The extent of his injuries can be gauged
from the fact that he was kept in hospital from lst to 24th October,

and that a bullet was recovered from his spinal canal.

This bullet was an importantc link ceonnecting the appellant
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with the crime. On comparison with 2 bullet
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hea performaence of

i

gun which was entrusted to the appellant for |

nis duties as a special constable on assignment to the Family Couri,
this bullet proved to have been fized from the said gun. It 1is

therefore appropriate to turn to the caution statement of the
appellant and his unsworn statement for his aceount as toe how
Arthur came to misuse the gun to shoot and wound Detective Corporal

-

He reported

h

rem the dock that, he had been drinking rum-
punch and as a conseguence felt it was unsafe for him to keep his
firearm, sc he handed it over to Arthur who weuld return it when
the appellant reached his home. He therefore was surprised when
Arthur misused the firearm to shoot Corpoeral Green. His further
account was that, he was "so frightened® that he ran towards his

home. He said chat when he got home,; Arthur returned the Gu,.
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S own account. he did noct report the incident to the nearest

clice station at that time, nor the fellowing morning. His

0
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caution statement was even more damaging. He said that he deliver

)

up his service revolver because Arthur asked him for it. Further,

12 recounted that Arthur had said to him “"see the bwey deh way shoot

[

me, " Then_again he replaced six rounds of ammunition which Brthur
had fired, with six rounds in his possession. The clear finding
wvas that he was attempting to concezal the illegal use of the fire-
arm on the previous night The inferenco that the learnad judge

.,

lant did nething at the

i)

drew from his conduct was that, the appe
time of the shooting or subseguently to Gissociate himself from
the criminal acts of Arthur and the other men. Further, having
accepted the viceim's account of the incideni, the lzarned judge
found that the three men indicted ware acting in concart, andé that
Arthur was also a party to the concerted action.

The construction of the provisoc in
Section 5Z {e) of the Firearms &Act

t 1is i1n the light of the above facis that the grounds

-t

of appeal argued are to be considered and it is appropriate to deal
with the first ground at some lengih as it was empnasised in
counsel's submission:

"l1. That so far as the Applicapt
was concernaed the offence U“argma
in the First Count of the Indict
ment was not a fircarm offencs
bocause the Firearms &ct does nou
apply to a Member of the Island
Spacial Constabulary Forece in
raspect of a fircarm in his

poss s3xon in hRis capacity as
such member and therefore the
offence was not one 'involving a
firearm and in which the offender’s
possession of the firsarm is
contrary to 5. Z{ of the Firesrms
E‘:’tct- ] i

it is clear that the seclution te this problem must be resolved by
interpreting the proviso in section 52 (e) of the Firearms Act %o

determine if it exempted the appellant as Mr. Gayle HNelson contended.
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+he relevant part reads thus:
*52. This act shall not apply:
{e) tc any ... special constable
.+« 1in respect of any firearm or
ammunition in his possession in his
capacity as a special constable.”
The submission made on behalf of the appellant was that, he was
in possession of the firearm in his capacity as a special constable
on that fateful morning.

It is true that he was zssigned the firearm in his capacity
as a special constable. The firsarm was to enable him to carxy out
his lawful duties as a special constable. In such circumstances,
the provisec in section 52 {e) would apply. But the provisc does not
cover instances where the special constable delivered up his fire-
arm to his co-conspirator who then used the firearm to commit
criminal acts. When the appellant was not acting as a constable, the
Firearms Act applied to him and he was "L pexrson” subject to a
eharge of illegal possession contrary to section 2¢ of the Firearns
Act. This section comes into play because of section 2 of the Gun
Qourt Act which states:

"2. ‘'firearm offence' means-—
ta) any cifence contrary ©o

section 20 of the Pire-

= .
arms Ack;

£

(k) any other offence what-

sgever involving a fire-

arm and in which the

offender’'s possession of

the firearm is contrary

to seccion 20 of the

Firearms Act: ...7
The appellant’s possession of the firearm contrary to section 20
of the Firearms Act is to be considersd when he delivered up the
firearm to Rrthur. Then he was an aider and abettor o the illegal
possession c¢f the firearm and liable to be tried, indicted and
punished as a principal offender: see section 41 of the Criminal
Justice Administration Act. Secition 52 {a! throws liynt on the

~itatus of the firearm, because the provisc did not cover is since

Lrihur was not authorised by the Government of Jamaica tc be in



possessicn of it. For emphasis Lt is pertinent ©o s< @ out this
section of the provisgo which reads as follows:
“*52. This Act shall not apply—

{a) +to any firearm or ammunition
the property of the Government
of Jamaica except, at the tims
when such firearm or ammnuni-
©ion is in the possession of
some person other than a
persci authorized by or on
behalf of the Government of
Jamaica to be in pos session
¢f such firearm or ammuni-—

1T}
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b

It 15 instructive to contrast sub-sections 5 {a} and

B

52 (d) with 32 (e) of tha Firearms Act., Section 52 {u) emphasises

the exomption of firsarms from the Act as property ©of the Government
of Jamaica when in the possession of auchorised persons. Then

scction 52 {d) reads:

“{d} to any person authorized by
the CGovernment of Jamaica
te se 1n possession of a
fireari ox ammunition, i
respect of any firearm or
ammunition the property of
tihe Government of Jamaica
in his possession pursuant
TC Lhat authoriiy;...”

o

This proviso limits the exempoion to
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Turning again to the crucial secrion 52 (&) where the person in
authority is named and his functions are detailed slsuwheres
52. This zct shall not applyv:

{e) to any

This proviso relates to the appellant in his capacity as a special

ccnstable. It does not cover him when he is "A person® acting in

concert o breach section Z{ and secticn 25 of the FPiraarms Act.
To examine the position of & spzcial constablz “in his

capacity as such special ceopstable® pursuant to sectica 52 (e} of the

Firearms ACt, 1t is necessary o exemine secticn L2 i

Constablas (gpecial} Act. That section in so far as - sterial



"22.——(1) Every Special Constable
enrolled under this Part shall

wiiile on duiy in the capacity of a
Special Constable have, exercise

ana enjoy all the powers, authori-
ties, privileges and imnunities and
shall perform all the dutics and

have all ithe responsibilities ocf z
constable of the Jamaica Constabulary
Force constituted under the
Constabulary Forcs 2ct; ...
(Emphasis supplied)

1

uch™ it is

[9p]
[4]

O to determine “the capacity of a constable as

inent to turn to the well known summary of the duties of a

gel

art

(a}

constable which are set out in section 13 of the Constabulary Force
Act, It readss

"13. The duties of the Police under
this act shall be to keep watch by
day and by night, ¢ praserve the
Peace, to Getect crime, apprehend
or summon before a Justice, psrsons
found committing any offance or
whom they may reascnably suspect of
having committed any offence, or
who may be charged with having
committed any offence, tc serve and
to execute all sunmrcnses, warrants,
subpoenas, notices, and criminal
process issuad from any Courit of
Criminal Jusitice or by any Justice
in a criminal macter and to do and
porform all the duties a@pcvtaining
to the office of a Constable, but
it shall not be lawful e employ
any member of the Force in the
rvice of any cxv;l proc*qs or

for cor on sehalf of any
¢ peiscn or incorporated

<

On a plain reading of these statutory previsions, it is

apacity is related to the duties of a special constable.

(s

clear tha
Ba it noted that section 13 stipulates some duties which are not
part of the lawful duties of a constable. He could cnly perform

",

patent that the position of a

n

them in a private capacity. 5o it i
special constable "in his capacity 2s such” cannot 2xtend to a
situaticn where he alds and abets the unauthorised and unlawful

possession of the firearm entrusted to him for his lawful duties. Nor

does ihe proviso protect him when he acts in concert with others
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Lo use tn

crime instead of apprehen
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should be noted that

well known in eother sta

anc¢ tThe courcs have

privileges o cfficials

the performance of
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It is sectiocn

iurisdiction on the Gun
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of the

tion

{a)

it is now necessary ©o

py referring tc secticn

Act in so far as is ma

T20.—{1}

{a

-
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Then section 20 (&)

*(5)

Filrearm to commit

interprete

wiaell

ty

folony. He participated in a

persons found committing an offence.

ng

f ch” is

ﬂ

ndi
che phrvase "in his capacity as su

tutory contexis as well as by the common law,

4 the phrase to give immunities ox

as judges and members of parliament for

lawful duties.

2 (2 {a) of the Gun Court Act which confers

Court as follows

B

(2} A gh Court Division
Court shall have jurisdic-
and determine—

-

co h

any firearm offences
cther than a capital

cffence;: ...°
determine what censtitutes "firearm offence”
26 (1) ik} and {(5) (a) and (c) of the Firearms

terials

& person shall not-—

save as authoriz
licence which
in force by vino
any enactment,
possession of
pited weapon;

)

to subsection
bc in posSsessicn
of any er firsarm or
aImmuUnNition except under
and in accoxdance with
the terms and conditions
i Firearms Userf

su

(2

L

Ljec
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oth
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amenced deals with aiding and abetting thus:

in any prasecution for an

offence under this section—

n

——

{i1)

any person who is in the
company I sonecne who uses
or arttempts Te use fire-
arm iLe cormit-—

2

(i) any felony; ox

nge

any cffe invelving 2ither
an assault or the resisting
of lawful apprehension of any

person,



“shall, if the circumstances give
rise tO a reasonable presumption
that he was present to aid or abet
the commiss:on of the felony oz
cffence aforesaid, be vreated, in
Lne absence of reasonable excuse,

a8 beling albo in possassion of the
fireaxm; “as

The explanation from the dcck,; that he was drunk when he handed the

firearm to arthur or vhe cvidence in the cauvion staiement that he

g
i

ad delivered it up in respoase <o a specific reguest, cannot be

o

garced as a reasonable excuse as reguired py this sub-section.

[th]
s

Then there s a specific reference 1n secuion 26 (5) {ci to
section 25 which rust be noied. It reads:

"26.—{5) in any prosecution for an
offence under this seciiGne—

s = a

.
#]
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any person who 1s proved t
have used or d;bvmpLeu to
use ¢r to have ugen in

possessicn of a firearm, o

an *msratlon frrearnm, as
tdefined in section 25 of this
ACT in any of the irgunstances

C
whichi constitute an offence
under that section shall be
deemed Lo be in possession of
& firearm in coniravention

cf this section.?

no licence whon he was issued with

C‘u

The appellanc necds

& firearm, the pioperty of the Covernment of Jamaica: ses2

in

e ACL. When however, he aided and
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abetced Archur by delivering the firearm to him, ke was jointly
with Arthur in unlawful bossession and also acting in concert wiih
him when the firearm was used to shoot and wound the complainant.
The exemption of secticn 52 {e} no longer applied and the appellant
as much as those in concert with him was in breach cf section 2§
of the Firearms Zect. Since the appellant was within the ambit of
section Z{ and section 25, it is necessayy to refer to section 25 (1)
cf the Firearms Act which rzads:

"25.—{1) Every person whe makes

or attempts to make any use whatever
of a fivearm or imitation firearnm
with intent te commit or to aid the
commission of a felony or ©o resistc
Or prevent the lawful apprehension
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“or detention of hims=slf orx
BOme CLner person, shall be
gurlty of an offence against
this subsecticn.”
The felony in this instance was wounding with intent which was

charged in count 2 of the indiciment, This analysis which is based
Oon the construction of the Firearms act, the Gun Court Act and the

Constabulary Force ACt, makes it clear that the Cun Court had

urisdiction over the appellanc. It is now pertinent to turn.to

[ N

s

he zuthorities which Support this construction.

&N examination of the authorities

Take Heritage v. Claxton (1541} Vol. £5 5.7. 323. 'This

was a decision of the Divisicnal Court. As the judgment of
Viscount Caldescote, C.J. is accurate and te the point, it is
quoted in full. Tucker, J., agreed with him and was equally
pertinant.

"VISCOUNT CALLDECCTE,; C.J., said
that the Zjustice's finding that
there was no evidence that the
respondent had the articles in
Nis possession in his capacity
as a memecer of the Home Guard,
made i1t clear thar the cxXempition
conferred by s. 5 did not apply
to ntim. In other words,; if a
member cf the Home Guard in his
capacily as such had in his
possession a firearm without a
licence he committed no offence
thereby, but thers was no
evidence in the present case
that the respondent had the
pistol and ammunition in his
possession in that capacity.

1t Was easy Lo sSuppose a case
in which it was possible for a
member cf the Home Guard +

nave in his possession at all
times a firearm in his capacity
as 4 memver of the Home Guard;
but that gave no Jjustification
for the decision of the Justices
in this case.”

This judgment must be read in the light of the stated case which
in part reads: "o was a member of the Home Guard, but when he had
‘the pistol and ammunition in his pesscesion he was not performing

any duties in his capacity as such.” The next important case alsco



from the Divisicnal

"in his

duities of

837.

ine officer.
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Courc was Tarttelin v. Bowen {(1947)

Tne follewing extract from thsz judgment of

b

casz and cmphasises

By
o

Coda; of the earlisr

APPrOVES

capacity as such® refers

A ]
D. ard ds

[

37 Lord Godd sa

T e
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“The Jhs_ibuq have said

They ware

of opinion ‘that the cxemption
under s. L permicted vhoe possession

cf vhe firearm and ammunition by

ihe respondent as a nembey oFf his
Hzjescy’s forces without a
cartificate wheihsr or nov held in

sucih 4 capacity.' That scems
entircly te overlcok the words 'in
their capaciiy as such.' In the
cpinicn of the court, the justices
ware clearly wrong. their
attention had been called o
Heritage v. Claxon their decision
would, no doubi, have been
different. It 18 just s much an
offence for a member of the armed
forces to Le in possessicn of &
firearm without a certificats as
it is for any other subject of

the Crown, unless it has been
issugd to him or acguired by him
in his capacity as 2 member of

the armed Fo;cesg in ocher words,
unless he is carrylna his arms in

LL

the way in which an armed soldier
rdinarily does carry them. The
gxempoion does not apply to

private purchases which a member

of the armed forces makes, for
whatever purpose he makes them.

The case must go back to the

e performance of the lawful

justices with an intimation that
the offence was proved.”

Again the crucial issue to

within the exemption, was

case. 1f he was carrying

-

soldier crdinarily does,

is R. v. Osmond Williams (

466 which was the auithorit
unanimous reasons on this

Watkins, J.A. &
police cofficer on the fact

service revolver

in his capacity as

determine whethexr the possassion was
decided on the particular facts of the

the arms in the way in which an armed

& would have been exempt. Then there
18777 is J.L.R. p. 227 or {1%77) 25 W.ZI.R.
y relied con by the apwpellant. In

aspect of the (Robinson, P.,

{Ag.) (as he was then)) found that the
s of that case, was in pessession of the
a police officer. At p. 230 of
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the judgment, the court specifically approved <f Tarttelin v. Bowen

and further said on the same page

*in Lacn case il is & gusstion of
fact zas whether the firear
is in *he PCDSObSiOﬂ cf a cecastable
in his capacity as such. In t
instant case the witnesses four the
Crown admitted that a constaklie
geing on leave could Le permitied
Lo retain the firearm issued to
him and the applicant sald he h:
such permission. That being the
state of the eovidence, it appears
thhiat the constable was in
possessicon of the 3¢ Smith and
Wesson revolver in his capacity

as such and as a conseqguences
2xenpt from the provis.ons of the
Firearme Act. &s the upplicant’®s
possession of the firearm was not
in contraventzon of s. 2{ of the
Firearms Act an offence commitied
by him with chat firesarm would not
ha a ‘firearm offence,’ =3

ief 1gd by s. 2% of the wun Court
ACT

}_!.l
(ol

i)

o,

The facts of the instant case are marxedly ciffszent from

R. v. Osmond Williams {suprz} where this C-~urt found thac

Osmond Williiams retained bis firearm in hiz capaciiy as a constable
while on leave. Further, ne was in such a capaclity when he visited
his girifriend and ths charge for murder was preferred. That

“in each case it is a guestion of facu as co whether the firearm

15 in his possession as 2 constable in his capacity as such,” is

. There Ston

o
o

illustrated by R. v. Trevor Stone (1877) 25 W.1.R.45

Fugy

a police officer was suspended from duiy and the firearm issuted to
him was not returned to the 5. Aan's »ay Police Station. He was
tried and convicted in the dun Court for illegal possession of

firearm and robbery with aggravation, and this Court (Zacca, Henry

Fowe, JJ.A.; upheld the conviction. On further appeal; it was upheld

in the Privy Council on a constituiicnal points see (19806) 1 W.L.R.
For a similar approach in the House of Lords as regards

the words "in his capacity as such,® Lord TYempleman in In re McC,

{1985} A.C. 528 at p. 55% approved the following passage of

L.

et
<o
a

F
r

buckley, L.J. in Sirrgs v. Moore {1875} ¢.¥. 1.8, 136 -

I

&

551



shows that the language of the legislature may also be used in
the context of the common law Lo dencte that “in his capacity as
sucn® denotes perficrmance of lawful duties of a judge. The
passage reads:

" The High Court constitutes
the sole arbiter {though subject
to correction on appeal) as to
what matters f£zll within iis own
jurisdiction. iIn my judgment, it
should now ke taken as settled
both on authority and on principle
that & judge of the High Court is
absolutsly immune from personal
civil liability in respect of any
judicial act which he does in his
capacity as a judge of that court.
He enjoys ne such immunity, however,
1n respect of any act not done in
his capacity as a judge.® "

The conclusion must be that te subsume the facts of any case under
the rubric "in his capacity as such® is an important issue of law.

That was denonstrated in Attorney General of Ceylon v. Livera

(1863} A.C. 1063 where at p. 126 Lord Radcliffe shows the approach
to be adopted in construing the words “in his capacity as such
member.” His Loxdship said:

"... Where the facts show clearly,
as they dc here, that a Member of
Parliament nas come intc or been
brought into a matter of govern-
ment action that affcects his
constituency, that his interven-
tion is attributable to his
membership and that it is the

- S recognis:d and prevailing practice
thiat the government department
cencerned should consult the
local M.P, and invite hiz views,
their Lordships think that the
action that he takes in
appreoaching the Minister or his
dbpartnent is vaken by him ‘in
his capacity as such memnber®
within the meaning of section 14
{a) of the Bribery act.”

in the light of these authorities, it is clear that the
appellant was not in possession c¢f the firearm in his capacity as
a special constable while on duty when he delivered his firearm

to Arthur and they acting in concert with others misused the

firearm to commit a feleny. Since the charges were based on
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common design, the possession and acts of the co-partner were

also attributable to the appellant. 50 he did not come within the
proviso and the initial ground of appeal fails.

The other grounds of appeal

The second ground of appeal has no merit. T“he idehtity
of the appellant was nct in issue as the learned trial judge
specifically relied on the caution statement and the unsworn
statement, in which the appellant admilted his presence; Kor was
it proved that the learneé judge misinterpreted the purpose of
counsel's cross-—examination as was contended. Ground 3 was equally
pointless as once the learnsd judge righitly accepted the caution
statement, the criticism of the identification parade as regards
the appellant became unfounded. That ground was withdrawn and as
ground 4 deals with the same topic,; it should alsc have been
withdrawn. Grounds 5 and ¢ challenge the learned judge’s reception
of the evidence of a co-accused Donovan Smith and the finding of
fact that the appellant handed cover his service revolver ¢ Arthur
for an unlawful purpose. The evidence makes it clear that these
grounds were also without merit.

Conclusion-

The appellant was in breach of section 20 and section 25
of the Firearms Act, so Weife, J., rightly exercised the jurisdic-
tion to try him in the Gun Court for "a firecarm offence® as defined
previously.

.This Court treats this application as the hearing of the
appeal and has no hesitation in confirming the coaviction and
dismissing the appeal. The sentence of 1{ years imprisonment at
hard labour on count i1 and 13 years imprisonment at hard labour on

count 2 is therefore affirmed. The sentences are to run from

Ist Auvgust, 1389¢.



