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ROWE P.s
This is an appeal Irom & convicticn for the murder of

Larkland Macthews in the Saint Cavherine Circuit Couri, Spanish
fown, on the Z4ith July 1991 before Iieckord J. and a Jury.

On July 13, 15%2 we zllowed the appeal, uuashed the
convicticn Lol murder, entered a verdict of guilty of man-
slaugher, and sentenced the appelliant to fifceen years inprison-
ment at hard labour,

The accused and the decezsed were oLoth emploved to tne
Coney Park Encertaimment Centre. The Crouwn elicited the maln racts
Erom two witnesses, Phillip Grant and Haurice HEeslop, whoe also

red that
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worked at the entercainment cencre, Prillop Grant tests

on tiie 4th July, 15%0, himself along with the deceased an

Cix

Horris Heslop were sitiing in a maincenance shed. The deccased

was in thie preocess of naving nis lunch when the acoused entered
3

the shed, approachec him and soid: "Vhar that YOU go do man?®



B

On the deceased’s enduiiy as o vhat ke had cgone thie accused
L

replied: “Bout you gone tell them boy say you near me a tell
gal say me is the boss son®., A4 heated arcumens followed this

exchange of words. The accused then drew a "buck kKunife” fyrom
his trousers pocker. "draped up" the ceceased, hit down the

deceased and stabbed him on the back of his hand., 7The accused

then began to make stabbing motions towards the decezsed untzl

he finally stabbed the deceased in the cliest. This stab wouna

proveG to be fatal.

causing death from massive bleed. Ng. IV wEs his view thar the
stab wound was one consistent with a wound made by a shiarp

instrunent such as a knife with a mouerate cegree of Iforce, He
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Detective Corporal Everard 0'Heil testified that on
arresting anG cautioning the accused, the latter said: “ULticer,

a wrestle me and Lim was a wrestle Tor the knife, sir and him £al1l

down pon it ¥,
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The accused gave an unsworn statement. He Said that o

the day in guestion he locked away his tools in the naintenance

sped and then proceeued :to the canteen.

L3

There he hesgrd u group of

I

men, including Phillip drant and Maurice Heslop {(but ncol rncluding
the deceased), teasing him saying: "We didn't know what the boss

have a big son here now". The accused said he lavgned v off,

completed his lunch and then proceeded vo the shad to pick up his

Zools. On arvival at the shed he say Pkillip Grant and the deceased

.

Ee noticed that the lock was oyrn off his locker ana some of hisg

tools were missing. O his enguiry =g +“o how this could have
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occurred, Grant sald: "A me pop it of aeo Al argument then



Geveloped between tihe accused, the deceased and Grant. The
accused szié he then informed Granc and the deceased that he was
geing te make a complaint o management whereupon the deceased
said: “Hey you Doy, vou a go make complain Lo managemeni, vou a
informer®. The deccased then pulled a ratchet knife from his
pants pocket and with this he began 1o threaten the accused who
said the guicxest thing he could find Lo protect himself was a
crankshaftc, 7“he accused testifled that z struggle ensued in the

course oL which the deceased stabled Lim on his shoulder and after

managed to extricate himseli fiom the ¢rasp of the ueceased, the
accused stated he then ian to the firsc aid cliinic toc get accention
for thne wound on his shoulder. e had no knowleuge thac {he
aeceased had suifered any injury due te their faghi but on learning

cf it afterwards he coulu ounly assume, that any injury mighit have

The jury returned a verdict that the accused was guilty

of murcer. The appeilant £iled the following grounds of appeal,
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vl The Learned Trial Judge'ls direction
on the Law relauing te geli-Deience
was confusing and inadeguaite and
amounted L0 & miscivection.

2. The Learned Prial Juuge erradc when
ne faileu Lo leave the isgue of
proveocacicon ©o the Jury as there was
ample evidence to justily direcitions
o them on it thereby depriving che
accused of the chances of verdict o
guiliy of Zanslauvghter.
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3. The Learned Tirial Judge made several
comments in the LouAsa of his summing
up which were either co fualng, mis-—
leading oy highly prejudicial to the
Applicant's case and Lbf__veu him ozZ
a fazr trial. (o wit inter alia
pages 172, 175, 173, 133, 13E and
i5%}).¢
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sround 3 was abandoned.

Ground 1: Self-Defence

kr, Zeruels argued that the learned trial judge should
have directed the jury that ™in so far as the attack on Lhe accused
was concerned this reguired a subjective test¥. This we 200k to
mean that the juryshould have been given directions that in order
to decide whether the accused honestly velieved e was under attack,
the subljective test, and not the objective test should be used. That
is, the test is nct whether & rea sonalle man would have believed he

was under attack, bul whether in the circumstances the appeilant

honestly believed that he was under an atiack. Lr. Sanuels chus

;.__|

urged tiie Court tc say that the alleged wefsct in “he BUNMMING~-up in

this case was similar to that in the case of k. v. aecrge Burke

-

2/87, delivered 1oth April, 1%85 (unreporited:.

;.. )

S.C.CA. 13
in his summing up, Hechord J. stated at pages L42-143

of the Record:

"How,what 1 will tell you aboui the Ilaw
CL peli-defence is that when a man is
attacked in circumstanceb wiiere e
nonestly believes thav his 1ife iz in
danger; ... he may use such force as he
believes Lis necessary, to preveut and
resist the attack. A&nd if in using
such force he kills his assailant, he

is not guiity of any crime, even if
the killing is izceuu‘onal S5G, 4n
this issue of seif-defence, vou nust

be satisiied lir., Forvemen and your
members. that ,he”e was an attack upen
the accused.”

cEmphasis supplise

The facts asserted by the accused indicaver chat he was attacked and

actually sustained an injury to his shoulder. Wue therefore do not

find the case of R. v. Geocrge Burite isupra) apposite to ithese facts.

T,

In that case it is staved at page 9 of the judgment of this Court:



“The issue foi the Jury Lum the instant
CE&sSe was not one of attack or no
attack. It was plain thact the real
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issue was whecher the appeliant

e
was under

(e

o

honestly believed that
attack ana that is tl
ought to have besn le
consideration,”
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e whiich

e
t Loy the jury's

The precise directions contained in K. v. Jolcomon Beckfor:

in every case in which self-defence

m
)

Li%88) R.C. 130 are not reguire
is raised, In the instant case thers was no need for dirreccions on
the issue of whether the appellanc hone stly welisved that he was
under an attack. Yhe appellant has notv asserced any mistaken belief
that he was under atitack but nstead has siated positavely that he

was attacked. The Beckford direction must hHe given where tiere .3

question as to the nature or existence of the atcachk. When it is

clear, however, on the defence thal the eppellant was being attacked

(&1

the jury would not be assisted wiih a direciion on lionest belie

@

Ve tnerefore believe tihie uirections caiven by Rechord J. in thuis
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Cagse were adeguate. iSee alsc L. v. Derson Willianms {unreported}

i

S5.C.C.A. 11%/91, delivered 2ist July, 19%:Z anw R. V. Roy Thomas

{unrepcrted) 5.C.C.A, LU5/88, delivered January 25, 15837.
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Ground 1 therefore fzils.

Ground 2: Provocation

n
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section & of the ences hgainst the Person act provides

!

that if there is evidence on which a Jury could find that & person
cnarged was provoked o lose hls self-conivrol the Jury should be lefr

Getermine whethier the provocation justified +he reactiocn displayad
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by thie accused SCURsSTances.
Lir. Samuels argued that the learned trizal judge took from
the jury's consideration the guestion of provocatiocn although on the
case of the defence there were words and zcts of provocation. It is
clear that Reckord J. did not leave the guestion of provocation to

tiie jury as at page 176 of the Recoid he said:



*The guestion of provocaticn I am not
leaving it o you because chere .s
no evidence irom eitner side to say
that this accused man was provoked
by anything said or done by the
deceased, ... S0 the questlon oL
pProvevation dousn'tarise,”

We have stressed on many occasions that a trial judge has a duty

to leave to the jury all issues that zrise on the evidence even

if the evidence in support of these issucs is “slight or tenuous."”
iiiss Harrison stated that if on the Ffacts there were

words or acus cf provecation then the issue should have been left

to the jury. In her view, however, there were no ProvoCative aces

and,/cor words and on the itotali thie evidence provocacion did
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Cn the other hand Mr. Samuels submitved chac the lock
torn fxom the locker of the accused’s tool-box, *he nissing tools,

and the assertion thiat the accused was ap "inforner® all amountced

to acts which could have provoked the accused o as to cause him to

K‘J

icse nis self-contrel and kill the deczased. Directions on the

issue of provocation sheuld ctherefore have bsen given oy the learneu

e

trial judge. Ve believe that the acis and words indicated by

Hr. Samuels could have indeed gnounted e acts of provocaticn. e
do not have te be sure that the jury would have found thav the
appellant was indeed provoked, it is sufficient for us te find
evidence of provocacive acts in order to decermine wherher the issue

shoula properly have been left to the jury. (See R, v. Heville

Collins {(unweported; 5.C.C.A. 212758, delivered iluh July, 19%2}.
We were unavle to say thal no reasconable jury properly
Girected would have returned a verdict of manslaughter in the
ingtani case, and as in our view che issue of manslaugiiter arose
on the unsworn statement of the appellant we made the previously

stated orders,



