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i SUPREME COURT CRTMINAL -
CCR: THE HON MR JUSTICE CAREY J & } .
THE HON MR JUSTICE WRIGHT J A .
THE HOH MR JUSTICE WOLFE J & b
REGINA VS DEVOH SIMPSCON
Lord Gifford ¢ C & Maurice mannlng for
applicant ]
Miss Carcl Malcolm & Miss Audrey Clarke , o >"
for Crown ' PR
13th, 14th, 15th April & 9th May 1994 / ‘
CAREY J & ' ‘fﬁ!l* *" )
B Cn vth Novempsr 1592 aftver & trial which had beguﬁwzn’/W—/
the Cilrcuit Court Divisicon of the Gun Court on 27th Uctcober before
Psul Harriscn J ans & jury, the applicent was comnvicred of the capital
murder of Cecil Cockett and Donovan Cockett and sentencad to death.
Although counsel for the Crown (ndt counsel who appeared before us)
lassured the trial judge that the murders were non-capital, she did at a
later svage of the trial spply. pursuant zo directions ©f hex
superiors, for an amendmeni Lo charge capival MUrasr. This
procedurs has besn made & ground of appeal with which w& musto
deal hareziier,
- The facis znu circumstances which wers guite straight~
forward, shows zs Lord Gifford ¢ C acceptesd, that the applicant

which missed 1%s mark being fired at anocher family memder.

- 3 = A - 4 B N N T TR S o S ~T Tl - =ty
This attack followed upon thrsats to wipe o<ur thz family, 1ssuUsC
by the applicant sher:tly befoxres this incident. aill the eya-

wiinesses were membars of the Cockevt family, viz. Gecrge Cocketrt

a son of Cecil, another George Cockett, a nephew and simon Cocrett
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caution with which idtntlfiCdticn avidence should be approachad

was diluted by his comment that it was more likely that they

(the witnaessces) would cuserve and rocognize him if they see him

&3

supsequently as distinct 1f they werc secing him the first zime,”

to be amended SO as to charge capital murder.
As =z matter of convenicnce, we will deal first with
Lord Gafford's submissicons on the issus of identcificatacn. Is it

necessary always to Girect the jury thai miscakes in recognitio

w

w
[
0
v
Y
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direciion, is

The law 1s now well saitlec thzv 1t is only in
excepticonal cases that an appoal Against conviction basad on

uncerroborated identificaticon evadoncs will be sustaingd in

Junior Reid v The Queen (19%¢) 1 A C 363. & Judge is reguired %Lo:

{2} warn the jury cf the quge:s of
convicting on uncorroborated
dentification;

{21} point cut the reasons why the
WAIrning is necessary Laazing
in mind the Australian case of
R v Dickson [1983] 1 V R 227.

C
+;
i
ot
3
i

pasis of HMichael Beckford & Ors. v _The Queen (urnreporte

,f..,J

P C 23/92 celivered lst April 1593, 2 trial judga is reguired to

give the gensral warning ©ved 16 I9COgRitlicn casws. AS Was
stated in the judgment of the Pravy Council 2%t p. &:
“The first guesticn for the jury
is whethoer thie witness 1is honest.
Iif the answser wo that guesticon 18
yes, the next gquastion 1s the same
as that which must bg asked
concerning every honest witnass who
purports to make an idsniification,
namely, is he right or could he 28

MLETAKCH?
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2ll the ilcarning on i1dsntificatiocs evidence in fae

Lt

since Junior Reid (suprzi. Thay were told, as was correci,

so much of the law as would =apnable them to apprecizte tis

particular issue which aross for their censideration. We cthink,

contrary <o what was urged befors us, that the comment was valid

and cannoct be fauvlned.

We turn now to deal waith these grounds which are

{0

critical of rulings made by the trial Jjuags in th

=1
ey

trial. The first relates to an application for the

course of the

Jjury to bz

discharged made by daefence counsel at the trial that the Jury

be absaent during the hearing of the application. Lord Gifford ¢

submitted that this znounted to a matsxial ilrregularity becauss:

there was a sarious risk of prejudice te ihe fair trial of the

= 1 . £2 - o A o e ~ o < L e S e o = &~
applicant. The jury, k2 argued, in listening Lo ths atltempt Lo

unssat them, might takes an adverse view of the applicant fox

oasons unralated to the =vidence. He submittad that notwith-

standing that tha ground of the application to dischargs tLhe

jury was wholly unmeritorious, the fact thal it was

the Crown's case, Crown counsel adduced evidencs from a pclica

officer, Detective Sergzant Cecil Thompson that he preparsd

warrants of arrest on infeormation for the applicant

the charges befcre xzhe court and for shooting with intent at

S:mon Cocketi and illegal possession of fircarm. Fachs with

regard te all three charges had previcusly been adduced at the

¢t
s
}ml
o
fout
[¥]
n
o]
jyi]
=
¢t
Q

have been takan. The avidsncs was both relasvant and

being an intransic part of toe CLTCUmMST2NCSS of the

murder. Objection was however takan Lo tnc tendsr
for whe arrest of the applicant on the ground thai

was irrelevani. The learnsd trial judge accaded to

to the adduction of such evidence and ind2ed no cbjection coul

f the Crown's cass. HNo cbjoection had becn taksen

(@)



preposterous cobjection she

4

sndered. rd Giffer

ol

(o]

1

ennirely unmer

enabizs

which
I o %4

on the ground thac

Jury. Perhaps it might recit

{p. 313):

Rt
WLIZ

=0 Your

"My Lord, I
submissions
before the
w;tness~boxy

Lorgsh
in

bl

an&wcrs g1VPn ycsvhkﬁaj during

mbrnﬂng CCSSlOu
relating to t©
waere issuad for
accusad man, wn*c“
clearly stated by me
cixjact te be uurs
irralevant the ch
this court. I am
applicaticn unu

Sub-~-3ection
before I go

by Crown
cne

=

tionsg

+
-

This application was ccupled

should be made in the absence
Yees WETE Jury to hear
~ezrails of my zuomission
p the scales against che
in their consideratnicon
matier bscause in det
submisgion I woul =)
what happenad ys
mention full det

2

occurrad alrsagdy.

The

ﬁ'p

i
o~

The trial judge's sensible retort was
previously, th
defence cocunsal

tc hear her

Warrants

[

0 Lo meke cert
ip

=
<

it woul

1

We can say at once that during the

judge to

zhe

ccunsa2l

it

i

<
usﬁf

J

coul

udge

-

d not be

that the cbjection was

aafence counsel intimated

to make an application under

discharge

had occurred

that response,

daclined

incident which gave

rise to this applicaticn, the foreman had re-assured
that the jury had h=ardé nothing. That snould have

the matter. There

plainly was nothing prejudicial placed befor

the judge
of

o



-G
the jury and even if that so-called prejudicial e2vidence had bee
heard, it was in point of law, ralevant and admissible as we have

revicusly indicatsed. For rezscns which are quite unclear to us,
the trial judge did hear the application. He shouid, preperly,
have refused to entertain the application., The result of that
was that defence counsel was allowed o give evidence of what
she said was prejudicial evaidence. at pP. 318

"HRS. MACAULAY: Yss, My Lord, Crown

4 D Lals
oy

. e R
t the man had

i3 hand and
had been chargsd with
illagal Possession of
Firearm. This state-
ment was mage loudly
and belaly and if
My Lord wishes I would

ask to subpoena the

lady who was sitting
bghand defence counssl to
come and give evidence

in this court. In

fact, I would alsc ask
that the stenographsr

bz subpoenead to give
evidence of what she
heard.,”

The prejudicizl evidence thus amounted to this, that

0

counsel for the Crown had said that the man had 2 gun and had
been charged with illagal possession of fircarm. But that was in

fact the evidence which had been lesd by the prosscution.

It is now said by Loxd Giffora C that the application

{

n

tc unseat the jury bassed on that whcelly unmeritorious greund

prajudiced the jury and made the trial uafair. We cannot agree.

Rathér w2 tinink thaz the jury would fesl a deal of sympathy for
the accused who was burdened by such a legal adviser. The trial
judge had a discretion whetherx o? not he would hear the applica-
tion in the presence of ths2 jury. The gquestion is unot whether
any member of this Court would have exercised it differently but
whether it can be said, he exercised it wrongly. Has it led
to an unfair trial?

There are occasions where the defence makes an applica-
tion to discharge a jury on the basis that some person has been

seen talking to a member or members of the jury. The judge must
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necessarily heola an enguiry and the jury are well aware that the
application is to unseat them. Thsre can be no inflexible rule
of general applicaticn that once an appiicaticn is made to
discharge a jury, that it musi be made in ctheir absence. The
exercise of that discretion must depend on a&ll the circunstances
of the cass. In this case, no prejudice could have besen occasioned
to the jury by what was regarded as prejudicial evidence and any
application made on that basis for ths jury to be discharged
could hardly result in any prejudice to the applicant. Ho member
of the jury was being accused of any impropristy, falsely or
otherwise. It is reascnable tc ask on what foundation doss any
likelihood ©f bias or prejucice rest.

It would bs guite wrong for an accused person to
create circumstances for an unmeritorious application and then
to argue in this Court that he was prejudiced bescause the Judge
chose te hear that unmeritoriocus applicaticn for the discharge

of the jury in their hearing. We dc aot suggest that this
occurred in the imstant case but we cannot accept that a party
should benefit from azbsurdity. We canpot perceive any unifairness
or prejudice te the applicant in the jury having heard the
submissions.

We pass then to the final ground on the issue cf
capital -murder which, we thinka is of scme substance.

" Lord Giffcrd Q C éivided this ground like Caesar’s Gaul
into three parts. Hew§§§dg the procsdure was all wrong. He
submitted that the conviction for cé@ital murder cannot stand
seeing that the applicani was not arraigned on the charge of
capital murder. He further said tnat the =2ffact of section 2(4)
of the COffences against the Person Act is that the indictment, as
originally put to the applicant, should charge capital-murder if
a conviction for capital murder is to be ra2corded.

We do not think there is anything of substance in
these submissions. A Jjudge is empowered to grant an amendment

to any indictment at any stage of trial. Sectiecn ¢(1) of the
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Indictments Act provides as fcllows:

"g.—~{1) Where, before trial, or atc

any stage cf a trial, it appears to

the Court that tne indictment is

defective, the Court shall make such

crder for the amendment of the

indictment as the Court thinks

necessary to meet the circumstances

cf the case, uniess, having regard tc

the merits of the case, the regquired

amendments cannot be made without

injustice, and may make such order as

te the payment of any costs incurred

owing to the necessity for amendment

as the Court thinks £it.”
Nothing in the amendments tc the Offences against the Person Act
preclude a Jjudge from granting amendments to an indictment under
the Act., No provisions against amendments ars to be seen in the
amending Act. It is really a matter for the exercise of a
discretion given under section (1) of the Indictments Act.

The second limb of his argument was that the learned
trial judge wrongly exercised his discretion because it was
oppressive to face the applicant for the first time with the
capital charge at such a late stage in his trial. He put his
argument in this way. There was no new matter revealed by the
evidence which would justify the prosecution in saying that the
basis for the capital charge only became apparent at that stage.
indeed, he argued, counsel for ths Crown informed the court that
she was acting on instructions in making the application. Both
on principle and on authority it was a wroug exarcise of
discretion. As a matter of common humanity the applicant should
be informed that he was on trial for a capital offence at the
outset and should not be facsd without good reason with the

late introduction of a capital charge: 1t gave the appearance of

unfairness. He'relied on R v Radley 58 Cr &pPp R 394 where the

headnote sufficisntly sets out the law:

" Thers is no rule of law which
precludes the amendment of an
indictment after arraignment, either
by addition of & new count OF gther—
wise. The amendment of an indict-
ment during the course of a trial is.
however, likely to prejudice a
defendant. The longer the interval
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between arraignmeat and amendment,
the more likely it is that injustice
will be caused, and 1t is always
essential to consider with grezt care
whether the defendant will be
prejudiced thereby.”

For the Crown, Miss Malcolm contended that the learned
trial judge had properly exercised his discretion. There was
evidence to support the amendment te the indictment which was
therefore defective.

We have no anesitation in saying that although the
trial Jjudge had the powar to amend the indictment he exercised
his discretion wrongly. The amendment sought in this case
altered the charge to the more serious charge of capital murder
and was made on the fifth day of a trial which lasted & days.

En passant, we note that after the amendment was granted, the
applicant was arraigned on the original indictment and not &as
he should have been, on the indictment as amended. In actual
fact, therefore, the trial continued on the original indictmsnt.
It must be rare indced when an amendment to an indictment is
sought to aver a morc serious charge. Usually it is sought and
made where the new charge is of less or of egual seriousness.
As was stated in Radley (supra) "... an amendment of an indict-
ment during the course of & trial is likely to prejudice an
accused person. The longer the interval between arraignment
and amendment the more likely it is that injustice will be
caused,...” per Lord Widgery at p. 4063. If we are right as
regards the typical sort of amendmsnt, then the instant amend-
ment, a fortiori made injustice inevitable.

We do not accept the argument that the amendment did
not affect the defence of alibi. In ocur view, defence counssal
was at liberty to cross-examine the witnesses for the prosecution
on the issue of terrorism which the amendment had introduced.
Lord Gifford Q C suggested that counsel on mature reflection might
have wished to develop lines of cross-—examination relevant to

that issue, and therefore the amondment was 2a potential prejudice.
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in the light of what we have acumbraced, the conclusion
seems to uS irresistible that the amendment was a manifest

injustice to the applicant.

PR

That cecnclusion makes it wholly unnecessary for us to
consider whetha2r there were facts which amounted to terrorism
within the meaning of section 2{(1){f) of the Offences against the

arson Act as amended. The result is that the convicticns for

capital murder cannct be allowed to stend and in substitution

convictions for nom-capital murder are substituted.
This brings us to the guestion of sentence in the case

of multiple murders. Section 3(b) of the Cffences against the

following terms:

“ {(1A) Subject to subsecticn (5) of
secktion 3B, a person who is convicted

of non-capital murder shall be sentenced
to death if before thar counviction he
hag-— ’

{a) whether before or after
the date of commancement of
the Offences against the
Person (Amendment) Act, 1994,
been convicted in Jamaica of
another murder done on a
different occasion; or

{b) been convicted of ancther

murder done o the same

occasion.”
i+ would seem to us that this provision contemplates two different
situations. Firsc, where a person whe has a previcus conviction
of non-capital murder, is again convicted of non-capital murder,
such a person attracts sentance of death. Second, wherse a person
has been convicted of another murder dene on the same cccasion.
Mr. Manning who made submissions on this aspect cf the appeel
submitted that ssciion BB{S)Vof the Act imposed a condition
precedent to the dzath sentence baing imposed. That section is
as fcllows:

3

"{(5) A person referred to in
subsection (1A) of saction 3 shall
not by virtue of that subsection

be sentenced to death by reaseon of a
previcus conviction for murder
unlass—
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{a} at leas £
the tri al n ig v
him that it is intznded
prove the p s Vi

andg

(b} Dbefore he is sentenced, his
previous conviction for
murder is admitted by him or
is found to be proven by the
trial Judgs.”

He

il

argued that since the condition was not f£ulfilled, sentence
cf death cannoct be imposed.
We do not think that can be right. Parliament having
acted sub-section (1lA)(b),i.e. *been convicted of another murder
done con the same occasion,” must be deemed to be aware that if
more than one murder is committed on the same occasion, those
murders will proviae material for different counts in the sameo

indictment. The ryesult would be caz trial. To allow separate

i
L)J

subsection, can

o

trials in order to give notice as required by the
only be regarded as opprossivae. On the true construction of the

cply to the

N

subscction, the condition as te notice dogs not
second situation which we identifisd as sub-soction (1A)(b;}.

Mr. Mamning suggasted that there was a lacuna in the provision.

In our cpinion, nc lacuna exists. The purpcese of the conditions
imposed by section 3B(5) is to give notice that the prosecution

intends to adduce evidence of his previous coaviction, S¢ that

the accused may challenge it if he is so advised. In ths

situation contemplatsd by sub-section (1A} (b) anyaccuséd.person would

certainly be aware or would be advised by his ccuansel that he
is amenable to the sentencing provisioms in the Act.

¥n the result, we think that a judge would be entitled
to impose sentence of dzath whe:g an accused who has a previous

conviction for nen-capital ﬂurdef; is again convicted for non-

capital murdcx or\%heze he is convichsd on an indictment

charging multipi% murders
}6r all these rcasons, the applicaticn for leave to

appeal is treated as the hearing of the appeal. The appeal

is allowed and the convicticons for capital murder ars set aside
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and convictions for non-capital m

uxder substituted., Pursuant
to section 3{1A}{b) of the Uffences z2gainst the Person AcL
sentence impesed is maintaineaq,
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