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THE HON I~ JUSTICE WOLFE J A 

REGINA VS DEVON SIMPSON 

Lord Gifford Q C & Maurice Manning for 
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Miss Carol l'vialcolm & .t1:u..ss Audrey Clarke 
for Crown 

? ._,__._..-:: ____ ·t 

13th., 14th,. 15th April & 9th l\llay 1994 -~-

CAREY J i:. 

\V\..-(....(..·_-~:--

' :,.. 
'/ ,·. 

On O'..:.h i'1over,ms.r.· 1992 a.f·cer a t.ria.l ~"';hicil had begun.i:n 

the Circu~t Court D1v~sion of the Gun Court on 27th Octooer before 

__ ,.. .. ·/ 

Paul Harrlscn J an~ a juryr the applicant WdS conv1cted of the capital 

murder of Cecil Cocket.t and Donovan Cockeott and sentenced to death. 

Althou~h counsel :for the Crown (nb~ counsel who appeared before us) 

assured the trial JUdge that the murders were non-capital, she did at a 

later SLage of ~he trial apply, pursuan~ ~o directions of her 

supe.r:·iors u fc~:::- an a.rnendrnent. "t.o charge capi ~-.al ·mu:t~aGr. Thls 

procedure has been made a ground of appeal with which we must 

deal t.tsreo~ft.:.el.~. 

The facts anu circums~ances whlch wEre qui~e s~raighc-

ion..rard, shmvE:.d., as Lord Gi.ff':lrd Q C accept:.2d, -r_ha L r:he applicant 

ma~de a. drcaaci.ful af:.t:ack or: th,2 C~cket.t. £a2ni.l:-?" which ;:~esulted ln 

the dea~hs of ~ne father, Cecil and hls son Donovan and a shot 

\tvhich missc;;d 1·t.s ma.rk being fired at anocns:r- fa.m:tly member. 

Th:Ls attack follovtTed upon th:r~,::;:at:.s to wip<:;: out:. d1:;; fam.1.ly v issued 

by the applicant shortly befora this incident. all tJ1e E·yc~ 

Wlt..nesses were mc:mb,;;rs of th·,:;:; Cocke·cc fara:tly f v .i.Z o George Cocke·ct 

a son ~::;.f C~cil 9 2~I1ot1Ler 'George Cocket.t u a ne.phe\-17 .and Sirr~on Cocke -c.·~ 

also a nr~phsw <;:;f Cecil cock'2;tt. -~11 cor~£2-::unsd ~that the applicant 

A 1\: 
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went to Cecil Ccckett's shop where hs shoe fa~tsr a~d son ana 

demanded t.o know ~sv~her~:; J..S :chr·~ I)(::2xt OD.';~;. ~c 

This was a r2cognition case ln which all ~hree witnesses 

stated tl-1at ·th(:}7 ]~r:c~~l t:.l'1c appll.cc.:u:c pr:i.C£ T.'C) th~c murder foL .. 

approximately six men t:ns a.nd ths a.pplican t ackT.cow 1,-z;dged t.na t .. 

fact. The lighting, so far as it w2n~~ al~hough i~ could by no 

means be regarded as 1dcali was cer~ainly ad2quacc to allow for 

reasonable identJ..flcatlon. 

L~ll the v;J.. 7.:.J."1'2ss~ss t~ad ample ::.2.11H~:. t·-o observe; 1;:,hce 

appl1cant as no stooa in the roadway and f1red 1nto £he Cocke~~·s 

shop in '\ilhJ..ch thc.cc ~dae a llghc::::d lcrnp ,, 'ii:?H'c up ·.:o:.• a ~~~~J..ncio'li•' of 

the shop, an6 thus clossr to ons of the witnesses (George Cocks~L 

(the constzuction worker)). At ons stage he was even obscrv2d 

to re-load his firearm. Plainly, this was no~ a flcetlng glance 

case. It lS right t~ point out that Lord Glfiord Q C d1d net 

att .. cmpt to ct;aller~ge t.he ve.r-c~ict or~ Li:~e footJ.~(!':J t.:.113.t l~ ~.vas 

um:eason.a.ole or could no·c b:::· support:..sd. hav2.ng r~;gz,rd t .. o th·:' 

evid•=::nc·o;;. 

So far as the def~ncc wsnt, che ~ppl~c~n~ as lS 

custornary J...!1. this ju:risd.ict:J..OT.:t G' mad.;: ar~ l~J.1.S\ .. Jorri st..a,t . .t::;rr~8n.t i.TL 

whlch he deniad rcsponslbllity for Lhs shootlng deaths of 

memoars of the C:ockS:;tt family. Hs suggested that ~here was 

malicious fsellng to~va.rd.s. hlm on c::1.~~ part~ [:;t tl1e feiffilly t'lhO s8emsd 

to thlnk h:e was 2,n inforrncoJC. 

We can ~hercfore say that there certalnly existed a 

strong case against this applicant oDce the jury accspted ~he 

witnesses as tru~hful. 

The challEnge mounted aga2nst conviction was on o~her 

grounds. Flrs~, it was said that an applicatJ..on mada LO dls-

charge the jury should bave b~en heard lD thel~ absence. £Jext... r 

it was urged that the directions of the l~arnsd tr~al judg2 on 

J..dentifico..tion, albei ·t a model c~,..n m,:; ... ny :c,~spec ::s, contained. a. 

fundamGnta..l f la\v .:u:. the. i::. u h•:::. did not:. dlr£c~c t t..nc jury that mistakes 

in recognltlon are sometimes made. Fur~her his warning as to the 
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caution with which ident~fica~icn svidance should be approached, 

was d.ilut~d by his comment that "it vvas more likely that:. t:h'F:y 

( t.he \·.n i.:nesscs) Houle cbscrve and recognize him if thsy sec:: h~r.t 

subse::quently as dis'cinct if they were ser;:;ing hl:m. the flrs·t tl.In8." 

Finally. it was argu8d tha~ the applicant was navcr ~n fac~ 

arra~gned for tha offence of capital muraer and should no~ 

therefore have been convlcted or sentenced for ~hat offence. 

A l 1:erna:tl. v;:::ly, ·chc trial judgE:: erred .1.:::1 pe:::-mi;: t..1.ng ·the ind.i.ct.mam:: 

to :Oe ame:nd-<;d so o.s 1:0 chargE~ capital murder. 

As a matter of convenience, w~ will deal firsL with 

Lord G.1.fford ~ s sunm.issions on th'~ 1.ssu•2 of .identJ..fica:c.: ... on. Is it 

necessa:cy ahva.ys to (Lir,act the Ju:r·y that. mis·c.a:K:es in J:·Scognitiou 

are somet.imes mad-2 0 and .Ln the absence of such c-. d.1.rect:.::..on 0 is 

an appella:ce court co.r~st:.r.a.ined to 2.:llow t:.h0: appsal? 

The law lS now well set~led ~hat J..t is only in 

except.1.onal cases tha.t an app,::2l -3-gc.ins-;:. convict:.ior;. ba.:;e:d on 

uncorroborated iden~ificaticn ev~d~nce will be sustained in 

the absence of a warning on tne innerent dangGrs of such evidence. 

Junior Reid v The Queen i 1990 j l i':.. c 363. A judga J..S yequired to: 

(2) warn the jury of the dangers of 
co~victing on uncorroborated 
ldentif1cationi 

(.:...i) point out th2 ~easons why the 
warning is necessary bearing 
in m1.nd the Austral~an case of 
R v Dickson [19331 l V R 227. 

On the: basis of 1:4ichael Beckford & Ors. v The Queen ( unrc2por-ced 

P C 23/92 del.1.vered ls~ April 1593~ a tr~al judge is required co 

give ths general warniLg even in recogniLicn cas0s. 

stat~d in th2 judgment of the Pr~vy CouLcil ~t p. 8~ 

nThe first question for the jury 
is whether t.l;.s 1,:itness is honest. 
If the answer to that question 1s 
y<::s" the n•;;::o:. qucs tion is the sanv:::: 
as ~chat <,;;hich must: be eSkE.d 
concerning every hones~ witness who 
purports to make an iden~2fication, 
n.2...~."n-s:ly • is he r1.ght or could he }.).;;; 
mi E t .:?:.k c;r1 ~; ~tl 

As was 
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it.. seems -}co us tt1.at ~11-J.Ci.t th~s a"JL~hcrl"cies ma}.;:e clear 

is t.ha::. the judge is not ~~zquir·t:;d to in·vok~:: e.:J.y inc2..ZJJ.LCt-r_~on o.r-

resort t.c a pr•2:cise ve:rbal formula. 'I'b.s judg•::: ~s not a human 

~ape-recorder, who when ac~~vated plays tn~ appropriate tape. In 

o:he Unit:.ca Sc.at.es of 1-llne::::s.c3l. t.hc. dirsct .. ions c.o a jury :G.ave:;; besn 

:;:-educed to a formula 'i.<Jhici."l ·::he tri~:l JUdge and the a-..::t.o:rney agreE: 

from c· compJ..lat .. ion of dJ:..rsct.ions and 1.·1hich th2 judg£ duly .:Lnca,nt:s 

·co ths j u:::y. Evsn in t~e Unitsd Klngdom the JudJ:..cial s~udies 

Ooai·d. l;.e.s a compilat l.OJrl o£ d.:.roc·tio:c~.s buc: so fa.r .c..s \~f: kr~ov<J r; r~c 

judg~ .1s constrc:.inea co follcw -them~ th::::y c~.re. g·ul..c:iel.::..ncs 3 

models if you will. 

The summing-up has r.:.o bs custom buil '::. 3 't.ailor-mad€: t.o 

suit "the JUry 'ivh1ch is d~,-.:;ermirung c..h:;; gu.::...l'C o:t· l.r:nocenc"2. of ·t~l.E: 

·2CCUS€.d. Ths ju:-:y musr. c.l.. the snc.~ of ·d:.':.: d.c:~yc .be mc..de o..ls:rt:. co 

~he d.c.ng€rs of m i st.ak12:n io:s::n~:j_fic,=;;.c::.J...ca vJhe-c.her of c... s-r~ranger or 

an acqua.::...ntance. a fr2enti, or a rslat~v~. V~e 2rnpt1asJ.Z·C 

mlst:.c.,ksn J..ae:n-;-.::~fica"t.ion b~2caus'2. l-~. sE.·=:Ii:ts t .. o us t.i.Jc:.t vJhcl. t..hs 

juage warns ~ jury of ~he d~ngers of convlCCl.ng solely on visual 

~dentiflcatJ..on evidence, he is no~ 6Xcluding recogni~ion evia~nce. 

If i~ were ~o~ so, ~he warning would be en~irsly otJ...C32. But~ of 

course, Ll""!e directions ln "Lh.i.s z: sgc..rd J..I"2 3ny suzura:tng-up must- tH;o; 

vi~\'\7ed e:.s c. ;,~l1ole t·::) ·~r:.sure: :j.!a-:. t~i.e· \.;.7 E.~.rz:.Lrlg is g.l. ver..~. and thr2 

reasons ther~for clear. 

in the inst..a~t cas2, ~~e l~&rnsd trlal judge ald give 

che requir~d warn~fig acd stated th€: ~easons for the warnlng. 

At: p. 474. he rsxp:;:essc:;d himself i.:1 l .. h.J...s 1.-vayg 

~; l.:Jow ;;..h~ prosecu·~.:;..on base .:;._ o::.s 
C3.S8 Oi1 the 8ViOS!i}C'2 of t:.hE::S·f; sye­
Witnesses, ana sye-witnass acounts 
a~ce vir.ia ~~ you h~rv ... :;; ir; ·cl1is case and 
it is wha"t. you havs to uss, buo::. I 
have ·co -~Jarn you that -c.l1is eye-
v,;rl t.ness accomrc which lS C2..ll,;;;d 
visual ld.e.nt.ifJ...cation. v7i1al a ~rlit­
~1€SS saici lte s.~w u ha~ t,.(; n·£: -.:rea.t~ed 
wi"C.h very grsa~ caution - extrems 
cautlon r whsn you .~-1:c·~ sxOJ.-n:;_.;l.:.ng it:. 
aLd cha~ is because judiclal 
8Xpe.r·iEd1.CS t1as stiO\Vn ~.ho.-t sorn.et1.mes 
people are convicted on ~~~ mistaken 
ide~tification of an eye-witness. a 
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rna.r1. said. -L se:;--1 1/ -=:.r.t.GL ir.c. some cas·.:;;s 
lt nas been prcven ~ha~ even hones~ 
witnesses can bs m1staksn. ~I'ha~c is 
they honEs~ly bcliavs ~hat they saw 
wha~ they say they saw whsn it is 
not so. So you approach it wi~h 
extrerns cau·cion. bS:caus8 .;-:). \;I l t.:ness 
may say something quite convincingly 
to you 1n the witnGss-box but he may 
b·s misr:.a.Jcen. A!ld. u scvs1.·a.1 v?i i~nesscs 
can olSC be m.:-SE:a.kenr SO you 1:3X::Uuine 

evidence very carefully seeLng that 
it is visual idencificatlon. But, 
even though 1~ is Vlsual ldentifica­
tion, 2£ you believe that the 
wi~ness is speaking ths tru~h or 
chc witnesses arc speak2ng ~he tru~h, 
t:.h'233. you can a.c7.: or;.. t:.hc2:2..r sv..,. .:..denc.c:: 
~r11.d s a.y ~., hc .. :t. you f irrd. Q ~a 

'.rhc compl;::ant lsvellcd in :tesp.:::cc of thc;se: J.J...rcct.ions 1.s that 

the cr1.al judge did not say mis~akas in recognition cases arc 

some"C.::..mes made:. We think that thsss dirsctions were ta2lored to 

"tl'le fa.cts ar1d c.irclli····n.st.ances of ti1.c ccsc· ct:.~:-; jury ~.v-s.r,;;. called upon. 

t:.o hear& By the use of words ~~he. orosecuticn bas~d 1~s case 

on ·chs c:;videncs of t.h,,3se :c:;ycv;.:''- UL;e.ss'8s ·;; - follcMed oy t.h,:· we:rni.ng c 

a reasonable jury i~ thls country could not f~il to understand but 

-chat the ~"!:{t?W.i~.:.nesSE;S ir:1 tl'l.(~: case bf~fcrE:' "th':?Hl could be rnl.s:..r:1kenc 

'I~]].e jury ~·J-ould rec.a.ll ( ar.-.d. i11dE:?Gd \Je:r·2 JL"(~rninlQ:·2·~:.:. ny thr.;; ~-.c j_al 

Jud.ge) ;~.ha·c -::.~:.<2ss e.ye~JJi trrcssss all sal a th·~Y had seen t.he 

applicant over a p~r2od of approxima~2ly six monchs. ~rhcy ~-l~~rS: 

therefore concerned with a recognlLion case. As we understand 

crte author~ties, ~he JUagc is not bound ~o tell the JUry expressly 

tha~ mlstakes arc sometimes mada in a speclal type of case called 

"rscognition cases" bu~ ~c is obllged to bring homs co LhEm ~h~ 

fac~ ~hat mistak?s ars made 2n iaan~1fication ev1dencs casss ana 

the reason for the suscGp~ibility of ~hat category of 2v1d2nce to 

error. In the con~cx~ of th~s case, we cdnnot agre~ that thsr8 

was any failure whatsoever in t~s ~esp~c~ 2dentif1ed bv ..r. 

Lord Gifford Q C. 

Learned Queen 1 s counsel identlfied ~t p. 475 wha~ he 

descr1bed as ano~her 62fec~ which he said blunted the trial judgets 

~",arni1lg or1 -c.l~o dange:r·s of ideritif icc,_t.ion o 'l'.he impugned sta. tement 

appears in ths directions wh~ch we quote: 
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't l-Jo~v 0 l~~c. ~.;;xarnining t:.l1::;: :;;;v la.e:;:ce. 
of visu~l id2ntification you look at 
i;,n;ha·c. you. have D·-.2.(2TJ. told!i \.t.7l':at wc.s t.he 
s~atc of ~he l~ghtlng, was the accus~d 
man known by thess Wl~nesses bzfcrc 
because you might find that if ~hs 
e~ccuscd. lti,5LD. ~;as J<:nO'Vi.t!. (:t-~- hc~d b~:cr1 

seen by Lhsse witnasses nefcrc, lt 
is more than llkely that they would 
obs~rvs and rscogniss nim if they 
ses hin subsequently as dis~~nct 
2f they were seeing hin th~ first 
tim~. So you look ana see if the 
vvJ...t::"J.essEs had bcer1 c:.ccus·tor~.t?ri t .... o 
se€ing the accused b~fcr8 and how 
cft0n to dscld~ whether th5y wo~ld 
hav~ racoqnised him when th2y saw 
him that ~lght. You 2lso examine 
what opportunity ~hey 
what tlms ~hey hed ~o 
an.d t!1e circ 1JD.S ·t~-nc~.s 

had ~o obssrve3 
observe him 
under wh1ch 

th0y said they viewed ~hG accused 
as well as the distance cha~ he is 
F:.llcg,o:d -zo havv~ been s~-iay from t.hem 
1Ar!1c:::1J. thB}T Sb~Y L.b.ey S2ili hinlc. S·<) 
tness are matters that you puc 
~ogat~sr ~o say wheth2z the Vlsual 
account - the Gye-witness ~ccount 
of these witnesses, whst~er these 
accounts are accounts that you have 
co accsp~ ~o d2c1de whsther the 
~~;it~less,:;s a.re sp·.:;a}--:ing th(? t.rutl1 ~ 9 ~ 

A summing up is t.t .. ::? spoker:c >tlcrd;; it 1.s no-c an essay 

which a jury reads at 1ts L02sure. t~·r!o~-t is impc~rtc~nr .. 9 is i t.s 

effecr.:.. In the ex~ract, i£ is plaln that the trlal judge was 

laying before ~he jury the diff0r~nt consid2rations on which a 

determinat..ion c.f the.: accur::1tcy of 1Che oy·s;,,TJ..tnE:ssss coulei be mads o 

The observz:.tion that. - ''it is more th.an likely t.ha 1: they would 

recognize him if ~hey sea him subsequently as distinct ~f they 

\~Jere seeing him the first:. "':.l.TI10 . .Y' 
9

v a.cCOl~ds "L'.1i ~h c;omrno:r.tser;s2 a VJe 

think it :~.. s fa i .:r corw.ucn t " But the matter did not end on that 

note for the judge then charged t~e jury to uw looJ< ,::;.:ld s2s if tt~(~ 

wi~nesses had been accuscomed to seeing ~he accused before and 

how of'cen ·to dec1.ds '\'lh<?tin.er ::hey \.\.7ould have rscognized him v1hsn 

they saw him that nigh~. 8 The underlying thought is the need 

for caution. Far from d~luting ~he warn~ng wh1.ch he had correctly 

given~ the learned trial judgs, as it s<~cms to USg was maintaining 

the need for caution having :r::sgard to tire: circumst.a.nces of the specific 

case befor~ the jury. The jury we:r:e not b~ing over-burdened with 
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all the learning on iden~ificaLio~ cvldence in the several cases 

since Junior Reid (suprc:). Th~y were told, as was correct, 

so much of ·the leu"/ o.s '•-tould. ·~na.ble t.hcm t:o a.pprccJ.E:.tB ::.ne 

particular issue whlch arose for their ccns2deration. vie a:.h.1.nk, 

contrary -:o whc.t wccs urged befop,;; us r t.ha·t tho::: comment v:as vc.l1.d 

and cannot be fau.lt:cd. 

v~e :;:urn no-v1 to dsc:l vn th these grounds which ar8 

critical of rulings made by t:.he t:r . .ial juags in tb:~ course of ·the 

trial. The fJ.rst relates to an application for the Jury to bs 

discharged mad~ by defence counsel at the trial that the jury 

be absent during t:.h~ hear~ng of the application. Lord Gifford Q c 

submi t~cf~d ~chat this c:.ra,ou:n .. r...E:·d to a .rnat.·~~ric-11 .. irregulari t.:i bee~ use 

tnere was a serious risk of prejudice to ~h~ fair trial of the 

applican~:-. 'I'hc: juryv h2 c<.rgued, in listeru.ng· t.o -r:t>:;:, .2·ttempt: t.o 

unssat th0m 0 might t.o..k:::.: 3.D a.d.vcrse VJ.'c.::\1\i of t:hE.: <:?,pplican'c for 

r£asons unrslatsd to the svidcnc2. He submit. "CGd the. c notw .1. t11.-

s~anding ~hat ~he ground of th2 applic~t~on ~o discharg2 the 

jury we.s wholly unmE::ri·t.or-iousu the fact that it viaS b2Hig made 

J.n -cheir presence f did not detract from thE:'; possibility of 

prejudice to the applicant. 

The mcct.ts:r a.rOS·8 iD t~b.is ;va.y o During the cours<:: of 

the Cro\vn o s (!O.S·O" crown counsel c.dduc8d evidc:::nce from a polic·0 

offi.cer v D-s-cectiv8 Serg:.::a.nt Cec:Ll Thor.:1pso:n that he prepared 

warrants of arrest on information for the applicant•s arrest for 

the charges befcrs ~he court and for shooting with ~ntent at 

S.::.mon Cocket.t.. and illegal possession of fJ.rcarm. Fac~:s with 

regard to all three charges had prsvicusly been adduced at the 

trial <J.S part of t.h~ Crov:~1 ~ s case. No cojcction had been taken 

~o the adduction of such evidence and 2ndeod no objection could 

have been taken. 'I' he ~videnc•2- was both rel·avant a.nd ad.-aissJ.bl•Z' 

being an in:tr1.nsic p.:-;.rc of tne ci:r..,cumstancGs of t.he charge of 

murder. Object.:ion ;;.;as however t.ak:.;;r~ to i':ri.C; t.;nder cf the. warr3nt:s 

for the arrest of the applicant on the ground that the evidence 

was i::cc0lcvarJt.. The learned trial judge acc~ded to that clearly 



-8-

preposterous objr2ction and ruled. tl1at ':he l".'orrant..s could not be 

tendered. Lord Gifferd Q C accepts that the objection was 

entirely umneritorious. 

Subsequent to this event, defence counsel intimated 

to the trial judg.c "chat sh:e wish·::>;d to mc.k;:: an application under 

sec~ion 45(2} of ~he Jury Act which enables a judge to discharge 

the jury - " ••• for (o-cher) caus<.:: deem,2d sufficiGnt by ·cne judg0 ••• " 

on the ground thac pr£judiclal evidence was placed before the 

jury. Perhaps it might be useful to rec~te what counsel said 

(p. 313)g 

;'fliy Lord o I r.v.ish to make cc:rtain 
submissions ':O Your Loroship 
before the witness goes in the 
witness-box, following the questions 
pu·t to offi(;:er Thompson :;::::16 t.he 
answers given yesterday during ~he 
morning session ny C:co;:.,rn ccunsel 
relating to ·th€. warr21.nt.s 'N""h,icl1. 
were issued for tho arr2st of th2 
accused man, w~ich warrants were 
clearly st.::>.ted by IDE' in my 
object.ions ·to be mn-G.lat.cd and 
irrelevant to the charges before 
this court. I am m~J.king an 
applica·tion under St~ct:.i_c,n 45> 
Sub-Section 2 of the Jury Act., 
before I go further My Lord." 

This application was coupled with a request that the application 

should be made .:Ln thr~ absence of the jury on the foot.ing t:hat~ 

" ••• were the jury to hear all the 
~8Lails of my suDmission it would 
tip the scales against. che defendant 
in the~r considera~ion of this 
matter bec,:-,,use:: in dstailing my 
submission I v:ould have ·to go ovsr 
v1hat happ,2:ned yt2sterday and 
mention full details of what 
occurred already.u 

The trial judge 0 s sensible retort w~s that whatever had occurred 

previously g the jury had already hcar.CL Despit:.e that response" 

defence counsel maintai.ne:d her c:;.pplicatione ThE= judge declin.r~d 

to hear her in the absence of the jury. 

'i!Je can say a-c one•?. that during t.h8 incident ;;vhich g.~ve 

r.:Lse to this application.?" the foreman ha.d re-assured the judge 

that the jury had heard no~.:.hing 0 That should have been an ·and of 

the matter. There plainly \vas nothing prejudic~al placed beforG. 
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the jury and even if that so-called prejudicial evidence had been 

heard. it was in point of lawo relevant and admissible as we have 

previously indicat&d. For reasons which are quite unclear to us, 

the trial judge did hGar the application. He should~ properly
0 

have refused to entortain the applicationo The result of ~hat 

was that defence counsel was allowed tc give evidence of what 

she said was pr~judicia.l evJ.dence. At p. 3l8 ~ 

"HRS. biACAULAY ~ Yss u Hy Lord u C.r-mvn 
Counsel stated in ~his 
court that the man had 
a gun in his hand and 
had been charged wJ.th 
Illegal PossGssion of 
Firearm. This state­
ment was made loudly 
and boldly and if 
My Lord wishes I would 
ask to subpoena the 
lady who was sitting 
.behJ.Zld defence counsel to 
come anq ·give evidence 
in this court. In 
fact, I would also ask 
tha. t -the s t-enogr aph£:r 
be subpoE';nead to gi vc 
evid.enca of '.-lh.at she 
heard& u~ 

The pr'3judicial evJ.dence thus amom:ted to this .• that 

counsel for the Crown had said ·tha·t the man had a gun and had 

been charged wi·th ill~gal possession of firearm. But that t.vas in 

fact the evidence which had been led by the prosecu~J.on. 

It is novJ said by Lord Gifford. Q C that t:he application 

to unseat. the jury based on that wholly umner.x.~corious ground 

prejudiced th~ jury aYJ.d made the: tr.1.al unfc-.ir. ~~e c~tnnoL. agree. 

Rather w-e ·think that the jury \.vould £12-::el a deal of S}'"illpathy for 

the accused who was burdened by such a legal adviser. The trial 

judge had a discretion whether or not he would hear the applica-

tion in the prasence of t.he jury* Th:::: question is not whether 

any member of this Court would have exercised it differently but 

whe-ther i1: c~n b:e saido he exercisEd it:. wrongly. Has it led 

to an unfair trial? 

'l'he:re are occasions ~.Yhe.re the defence makes an applica-

tion to discharge a jury on thE:: basis that some person has been 

seen talking to a member or members of the jury. The judge must 

"' / 
/ 
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necessarily hold an enquiry and the jury are v1ell aware that the 

application is to unseat them. There can be no inflexible rule 

of general applicaticn that once an applicaticn is made to 

discharge a jury, that it must. be made in t..heir absence. The 

exercise of that discretion must depe~d on all the c~rcmlstances 

of the case. In this case, no prejudice could have been occasioned 

to the jury by wha.t v-;as regarded as prejudicial evidence and any 

application made on that basis for the jury to be discharged 

could hardly result in any prejudice to the appl1cant. :No member 

of the jury was being accused of any impropriety 8 falsely or 

otherwise. It is reasonable to ask on what foundation does any 

likelihood of bias or prejudice rest. 

It would be quite wrong for an accused person to 

create circumstances for an unrrterltorious application and then 

to argue in th1s Court that he was prejudiced because the judge 

chose to hear -..:hat U!"..!!l.erlt.orious applicati(Jn for the discharge 

of the jury in their hearing 0 We do not suggest ·thai: this 

occurred in the instan·t case but: we cannot accept that a party 

should benefit from absurdity. ~~e cannot perceive any unfairness 

or prejudice to the applicant in the ju=y having heard the 

submissions a 

We pass then to the final ground on the issue of 

capital-murder which, we thinku is of scm<e substance. 

Lord Gifford Q c divided th1s ground like Caesarus Gaul 

into three parts. He saidv the procedure was all wrong. He 

submitted that d:.e conviction for capital murder cannot stand 

seeing that 'che applicant was not arraigned on the charge of 

capital murder. He furt:her said that the effect of section 2 ( 4) 

of the Offenc<E:s agains·t 1.:he Person Act is that the indictment; as 

originally put to the applicantu should charge capital-murder if 

a conviction for capital murder is to be recorded. 

"t-Je do not think there is anything of subs"tance in 

these submissions. A judge is empowered to grant an amendment 

to any indictment at any stage of trial. Section 6(1) of the 
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Indictments Act prcviaes as fcllcn·ls g 

"6 .. -(1) WhereJ befor~ trial; or ac 
any stage of a trial, it appears to 
the Court that the indictment is 
defective u the Court: shall ma.ke such 
order for the waendment of the 
indictment as the Court thinks 
necessary to meet the circumstances 
of the case, unless, having regard to 
the merits of the case, the required 
amendments cannot be made "\Jvithout 
injustice, and may make such order as 
to the payment of any costs incurred 
m·.;ing t:.o the necessity for amendment 
as the Court: thinks fit." 

Nothing in the amenaments to the Offences against the Person Act 

preclude a judge from granting amendments to an indictment under 

the Act;. No provisions against amendments ar,:e to be seen in the 

amend~n9 Act. It is really a matter for the exerc~se of a 

discretion given under section o(l) of the indictments Act. 

The second limb of his arg~~ent was that the learned 

trial judg€ wrongly ex€rciscd his discretion because it was 

oppressive to face the applicant for the first time with the 

capital charge at such a late s~age in his trial. He put his 

argument in this way. There was no new matter revealed by the 

evidence which would justify the prosecution in saying that the 

basis for the capital charge only became apparent at that s~age. 

Indeedu he arguedu counsel for th2 Crown informed the court that 

she was ac·ting on instructions in making t.he application. Both 

on principle and on author~ty it was a wrong exercise of 

discretion. As a matter of common humanity the applicant should 

be informed that he v1as en ;.:.rial for a capital offence at th'2 

outset and should not be faced without good reason with the 
~-.. 

late introduction of a. capital chargs~ 1.t gave the appearance of 

unfairnesso He relied on R v Radley 58 Cr APP R 394 wher€ the 

headnote suffJ..ciently sets om: the la~v ~ 

" There is no rule of la\v 'ivhich 
precludes tne amen&~ent of an 
indictment af'C·er arraignmen·t., ei--cher 
by addition of a new count or O'Cher­
wis-e. The amendment of an indic·t­
ment cturing the course of a trial isc 
however r likely to prejud.:..ce a 
defendant. The longer the interval 
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between arraigr~ent and amendm~nt 8 
the more likely it is that injustice 
will ba causedv and it is always 
essential to consider with great care 
whether the defendant will be 
prejudiced thereby. Q' 

For the Crmvn, Miss lVialcolm contended that the learned 

trial judge had properly exercissd his discr~tion. There was 

evidence to support the amendment to the indictment which was 

therefore defective. 

We hav~ no hesitation in saying that although the 

trial judge had the power to amend the indictment h~ exercised 

his discretion r.vrongly. The amendment sough·t in this case 

altered the charge to the more serious charge of cap2tal murder 

and was made on the fifth day of a trial which lasted 6 days. 

En passant, w<a note that after ·the amendment was granted, the 

applicant was arraigned on the orig~nal indictment and not as 

he should have beenu on the indictment as amended. In actual 

factu therefore, the trial contin.ued on the original ind~ctment. 

It must .ce rar~ indeed when an amendment t.o an indictment is 

sought to aver a more serious charge. Usually it is sought and 

made where ·the new charge is of less ol;' of equal seriousness. 

As was stated in Radley (supra) u an amendment of an indict-

ment during the course of a trial is likely to prejudice an 

accused person. The longer the in~erval between arraignment 

and amendment the more likely it is that injustice will be 

caused, ••• ~ per Lord Widgery at p. 403. If we are right as 

regards the typical sort of amendment 1 then the instant amend-

ment, a fortiori made injustice inevitable. 

We do not accept the argument that the amendment did 

not affect the defence of alibi. In our view 8 defence counsel 

was at liberty to cross-examine the witnesses for the prosecution 

on the issue of terrorism which the a~endment had introduced. 

Lord Gifford Q c suggested that counsel on mature reflection might 

have wished to develop lines of cross-examination relevant to 

that issue~ and ther€for~ ti•o ~~nt was a potential prejudice. 
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~n the light of wha~ we have aauniliracedu the conclusion 

see~s to us irresistible that the amen~u8nt was a manifest 

injustice to the applicant. 

That:. conclusion makes it wholly unnecessary for us to 

consider whether there were facts \v.hich amount:.ed to terrorism 

within the meaning of section 2(l)(f) of the Offences against the 

Person Ac~ as amended. The result is that the convictions for 

capital muxder cannot: be allowed to stand J.nd in subs·titution 

convictions for non-capital murder are substitm:ed.. 

This brings us to the question of sentence ~n the case 

of multiple murders. Section 3(b) of the Offences against the 

Person (Amendment) Act 1992 deals with the matter in the 

following termsg 

~ (lA) Subject to subsection (5) of 
sec·tion 3B u a person who is convicted 
of non-capi·tal murder shall be sentenced 
to death if before that conviction he 
has-

(a) wheth~r before or after 
the date of cownencement of 
the Offences against the 
Person (Amendment) Actp 1992u 
been conv~cted in Jamaica of 
anot:her murder done on a 
different occasion, or 

(b) been convicted of another 
murder done 011 the same 
occasion.~· 

It would seem to us that this provision contemplates two different 

situations. First, where a person who has a previous conviction 

-- of non-capital murder 0 is again convicted of non-capital murder, 

such a person attracts sent·2nce of death. Secondo where a person 

has been convicted of another murder done on the same occasion. 

!·'lr. r.>1anning vJho made submissions on th~s aspect of the appeal 

submitted that sect.ion 3B(5) of the Act imposed a condition 

precedent to the d8ath sentence being imposedo That section is 

as followsg 

"(5) A person referred to in 
subsection (lA) of section 3 shall 
not by virtue of that subsection 
be sentenced to death by reason of a 
previous conviction for murder 
unl~ss-
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(a} at lea.s-c seven da,ys before 
the trial notice is given to 
him that it is intanded to 
prove the previous convictior:.-u 
and 

(b) before he is sentenc0du n~s 
previous conv~ction for 
murder is admitted oy him or 
is found to be proven by the 
trial Judge." 

He argued that since the condition was net fulfilled, sentence 

of dea·th cannot be imposed. 

v:re do not think that can bs right. Parliament having 

enacted .sub-section ( lA) ( b )u i.e. "been convicted of another murder 

done on the same occasion u" must be dee..11ed to be a:~;vare that if 

more than one murder is committed on the same occasionu those 

murders will provide material for different counts i!l the same 

indictment. The result would be one trial. To allow separate 

trials in order to give notice as required by the subsection, can 

only be regarded as oppressive. on t.he true co::1s·truction of the 

subsection, the condition as to notice doss not apply to the 

second situation which we identifisd as sub-svction (lA)(b)o 

Mr. Hanning suggsst.ed that: there lr'ias a lacuna in t:..he provision. 

In our opinion, no lacuna exists. The purpose of the conditions 

imposed by section 3B(5) is to give notice that ~he prosecution 

intends to adciuce evidence of his previous convict.ionu so that 

the accused may challenge it if be ~s so advised. In the 

si·tuation contempla't:ed by sub-section ( lA} (b) an_ accus~d person would 

certainly be a11.;rare or would be advised by his counsel that he 

is amenable to the sentencing provisions in the Act. 

In the result 3 we think th'.ca t a judge would be entitled 

to impose sentence of death where an accused who hds a previous 

conviction for non-capital murderi is agc.in conv~ct8d for non~ 

capital murder or where ne ~s convict8d on an indic-::Inem:: 

charging multip~e murders. 

For all these reasons~ the application for leave to 

appeal is treated as the hearing of the appealc The appeal 

is allowed and the convictions for capital murder are set aside 
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and convic~ions for non-capital murder substituted. Pursuan't 

to section 3(1A)(b) of the offences againsT the Person Act the 

sen~:ence impossd is maintainea 0 
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