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IN THE COURT OF LPPEAL

SUPREME COURT CRiM:NAL APPEAL HO. 163/89

BEFORE: THE HOW. MR. JUSTICE ROWE - PRESIDENT
THE HON. MR. JUSTICE FOxTE, J.a.
THE HOMN. Mk, JUSTICE DOWNER, J...
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DONALD BaILEY

A.J. Nicholson and George Soutar for Lppellanmt
Miss Carol ¥alcolm for Crown o
. . October 15 and December 17, 199C

HOWE P.:

-We. treated.the hearing of the zpplication for
leave to appeal herein as ihe hearing of the appeal which

we allowed, quashed the conviction, set aside the scntence

~and cntered. a verdict of acguittal for the following

 Yeasons.

Bailey was convicted of rape on the evidence
of a young woman. who did not know him prior to Hay 19, 128g
and whose svidence did not recelve suppori Irom any source

whatsoever.  Counsel fox iho appellanu submitted initially

Fh

n

that he had no cemplaint about ih& learned trial judge's
summing-up on tﬁ@ issué of identification but during the
course of the_arggmgp;rretracted that ;dmission anc urged
the Court to .find that the jury were not 3ssisted by the

trial judge on acrucial issue in the case associated with

the appcllant's gold-capped tooilh.




Three base men, in relay, ha & sexual intercourse

with & young woman three months pregnant in & reom in

down-town Xingston after she had been lured thereéto
with the promige of facilitating her employment. She

wheo had

sexualwintﬁﬁéoﬁrsééﬁiiﬁ Identi-
fication Parade held on on a
day after the offence. the

rape was such that she jumyed naked from the upstairs
roon to ithe ground below and was hospitalized for scume
three weeks. Four days after the incident she was inter-

viewed by the police and gave general descry 1ptlcns of her

three atf'éﬁegég. Ofntﬁé thiréd man she sc;:;.o‘e‘:i ‘he vas "blac&

and not that tall.® o o
it is well to re~count the evidence of the events

which occurrcd on’ th Idengl;lca*'on Paraﬁ‘. The com-

plainant said that when she came on the Parade she. 82

the appellant stunding at Wo. 3. £he asxed the ?ol ce

Offidéf‘{n cﬁérgé of the barade to let fhe fhen laugh so

;thafwéﬁé éoﬁlduseé tﬁéiz teeth. When that diréctive was
~veﬁ,thé-méﬁ ééﬁpiieézaﬁd then she pointdd out the

abéeliaﬁ%g The woman aid she was not only locking @t

the iteeth of the men +o make sure of the man, shé needed

idg

o

théﬁwlo'léugh'to“hélp"her fc'¢dLAt fj thé man. She

not know if'he'was the only PLl on who had = gold crowned

uOOAh Luu the upp ellant was the one into whose mouth she
degln tely wanteu to lébk. She concluded:

. . "1 was definitely looklng
Ceo “- at him opersonallyt. . o0 T

argean; Mlghty who ccnduc;eﬁ ‘hé'Paradeﬁiﬁstructed

-

LML complalnanL L7 Tlook c&réfullﬁ'-"*he paradeu men

through he olnwmav mirror Lo see if she ccuIc 1aentlfy




any of her. assallantsg whe-witness“returned and asked

her te cause Lhe meu to laughw,lﬂll éid,so except the

one su_ndlno in pos;t;on BO.;H;“HiLﬁééS went back

towards the- Pa*dae, rbturnud and~iééﬁ£ified the appellant.

We observed ﬁhaf;cnfthé_Seigeant’s e%i&ence; the witness

did not pay céncentrﬂte& attention to the appellant alcne.
in defence the appellant made an unswern statement

ub den*ed ga&t¢01put1 g in the rape of the complainagt

ag@rallgged,that‘his ph?gorheu 1denf&f¢pth;0ﬂ was & mis-

taken one linasmuch as he had goldrcrowned his tooth on

July 2, 1988 Cefence witness Henry Perkins, dental

<

uteghniq;ap_testifie@ zhat he grafted the gold~crown on the

appellant's toothon July Z, 1985,

The liearned trial judye was anxious that the jury
should have precise directions on the troubled issue of
.v1sudl 1den“*fication and he proceeded to give exhaustive

and accurate gener al dl ect&ona, i prancipal feature cof

“he 1dent flcahlon was the presence o; the "gold-crowned

Looth”. This is how the learned tyial judge directed on

ad.

My, Foreman snd merbers of the
jury, you have been.addre 555wc
Ly bduh counsel for the defen
.and the prosecution with res+
pect to the guestion of th;s
goeld toeth, and you have besn
agsiied by ithe defence to suy
... .that the facit that the witness
did not menition a gold tooth
ot the . fime of the incident,
weuld leave you te Le suspl~s
cious about her evidenca, - S
apoyt the mue"tlon of the gold
tooth, and of couese, the
metoer ub t you have to con-
sider,; is ‘h;ther or not this .
witness identified this man
‘only as & result . of cthis geold ...
tooth". .




....;3-.

v*Having: reg‘“c to the descrip-.
tion which she had given, I
would urge vou.and ask-you; -
- and perhaps you would express
snee 7w othe view and come to the con-cnll
clusion that if this wes the
coonlyrway in which she identi=
ied the man. that you per-

cEeilio s, o vhaks would not be SJLLSITed
» about the 1dentity of this
Tenosecicoo L eocused.”

zlmméﬁia%elijbefore:this direction the learned
trizl judgé had deslt wilh the prosecution’ evidence both
“f{fom the complainant and the Pdlice Gfficer in charge of
the Identification Parade.
“ Dhere wée another Gimension to this guestion of
the gold toot? apari’ frem the failure of the witness to

include its presence in the early description to the:.

33

police. BRBoth thé accused and his witness®said the gold
tooth was only insey “ted on July 2, some six weeks after”

' “he assault. in QELLIﬁlF&ﬂq the credibility of the main
Crown witness the jury cught to have besn: reminded’ of
“this evi&énce’ih juktaposition with the evidence froim the
“prosecution. thei, they would, first have to reject the
defence on this issue before they could Legin to determine
whether there were features in the case, apart from the

",

gold toothg which_abuld,have-caused the complainant to

make an apCUIaL& 1den ficationc {learly if the zppellant
acguired his. go;d ;oobn ¢n July, the'witness in secking for
Ygold® in his~mouth couLf not he & cred*biv witness

in our-vieﬁfthé’jﬁ:j :equlred the most pirecise
divecticns aé to now“to'a 9 oach the giaV1ng wealkness in
the Crown's case where rhﬁ w*tn ¢85 who could criginally
nanage onlysé'general CQséglption of & most unhelpiul

AT S e

chasacter, could at the Idencification Pax :nd again at

pl

f'n

~rial, rely upon a significant distinguishing feature then

possessed by che appellant. s this welkness could



irredeemably undermine the veracity of the witness and as
they received nc guidance thereon, we concluded that the
verdict was unreasonable as unsupported by the evidence,
Mr. Hicholson argued an additional ground which arose
out of guestions askad of the Court by the jury afrter they
had retired for nearly one hour and had failed to arrive
@t a unanimous verdict. The guestions were of a peripheral
nature as the first relatsed to the absence of a witness who
clothed the naked woman in her flight of teiror and the
second o the absence of medical evidence in support of
the charge. OCr both motters the trial judge had given
careful directions te the effect that having regard to the
defence the only live issue was identification. That the
jury wanted to have corroberation of all the incidents
subsequent to the offence can Le put dowa to curliosity

rather than on a failure to address the real izszues in the

fo

case. There was no merit in this ground of a
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For the reasons contained herein we allowed the appeal

and made the conseguential ordeyis already referred te.




